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The question of voluntary sterilization for purposes of family
planning has developed quickly into an issue of world-wide sig-
nificance. In most countries it has far out-stripped the slow
legislative process. The purpose of this article is to present the
current legal situation in many countries of the world and to indi-
cate the confusion which has arisen as a result of the above devel-
opments. It will also explore the provisions of the most recently
developed laws.

Until very recently, it seldom occurred to anyone that a medi-
cal procedure for sterilization which would not adversely affect
normal sex relationships was either possible or desirable. Sterili-
zation was generally considered in connection with other purposes,
either therapeutic (to protect the physical or mental health of a
woman), or eugenic (to prevent physically or mentally inadequate
progeny). In criminal law it was dealt with as violent physical
assault equivalent to castration. While a change has occurred in
some countries, most still deal only with these aspects.

The world population problem only became pressing after
World War II. It developed suddenly before a safe, effective,
inexpensive and generally acceptable contraceptive could be in-
vented and marketed effectively. Meanwhile, male and female
sterilization techniques have developed with surprising rapidity.
These techniques are relatively safe, quick, inexpensive, and ac-
ceptable to many people since they do not interfere with normal
sexual activity. These operations are already becoming popular
both in the developing countries as well as in developed countries.
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Public opinion appears to be evolving towards acceptance in many
countries. Tens of thousands of operations are being performed
every year throughout the world. Sterilization is supported
by official policy in some nations, with the government even sub-
sidizing the costs.

These swift developments in turn call for a prompt reap-
praisal of existing laws, which either do not deal with the matter
at all, or worse, deal with it in a highly inappropriate manner.
The inappropriateness is best illustrated by the fact that the only
laws ostensibly applicable in most countries are the criminal laws
on assault and heavy bodily injury. These statutes equate the work
of a skilled physician on a willing patient under clinical conditions
with the most brutal kind of mugging. As a result of the nature
of these draconic penal provisions, they are not often applied
in practice. Only a microscopic number of cases have been found
where prosecution has been instituted, and only two of these have
resulted in conviction. In short, either there is a deep dis-
crepancy between law and practice, or a legal vacuum has been
created. The situation is further complicated by the fact that in
many countries the old laws find strong support. The idea of ster-
ilization still arouses strong moral, religious, and emotional reac-
tions. Such phenomena as the atrocious Nazi experience in this
field add to this atmosphere.

In dealing with this situation, various legal questions arise.
The most frequent of these is the question of human rights and
the effect of consent in jurisdictions where sterilization is treated
as assault.” As to human rights, the issues now raised are wholly
different from the older human rights issues raised by compulsory
sterilization. The United Nations has declared that the right to
determine the number and spacing of children in a responsible
manner is a basic human right.? The related assertion is that a
woman or a man has the right to control her or his own body.
The human rights issue concerning the equality of women is also
involved because, with sterilization, the husband can be expected
to take as much responsibility as the wife in the family planning
process.

1. The writers use the word “jurisdiction” in a sense less common -outside
the United States, to cover with one term all types of legislative areas. This might
be one unitary country, or a territorial unit of a federalized country (states, pro-
vinces, Laedner, Kantone). .

2. See U.N. International Conference on Human Rights, Human Rights
Aspects of Family Planning, in Act of the International Conference on Human
Rights, at 3, 14 (1968). See also U.N. Doc. A/CONF. 32/41 (1968).
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Under present conditions the question of whether consent by
the person requesting sterilization constitutes a defense in a crim-
inal action for assault is the key problem in many jurisdictions.
Although it might normally be assumed to constitute a defense
in theory, that is not always the case in actuality.

In this paper several objectives will be sought. First, a bricf
survey of the legal regulations governing voluntary sterilization
which exist at the present time in various countries will be under-
taken. Secondly, the paper will discuss and evaluate characteris-
tic contemporary legislation, taking into consideration: (1) mod-
ern attitudes toward sex and family planning; (2) the danger of
excessive population growth in many countries; and (3) the ques-
tion of enforceability and effectiveness. Finally, it will draw con-
clusions and make recommendations as to the factors to be consid-
ered in connection with future legislation.3

I. JURISDICTIONS WITH SPECIFICALLY APPLICABLE LAWS

A. Jurisdictions Which Specifically
Authorize Voluntary Sterilization

During the past decade and a half, in what can be seen as
a modern legislative approach to the issue, some jurisdictions have
enacted statutes which specifically authorize voluntary sterilization,
subject to certain limitations. Another group of jurisdictions have
laws specifically dealing with sterilization which somewhat restrict
the access of a mature person to voluntary sterilization.

Virginia, in 1962, was the first jurisdiction to enact legisla-
tion of the non-restrictive type. Virginia’s law expressly authorizes
“vasectomy, or salpingectomy, or other surgical sexual sterili-
zation procedure”* under the following conditions: (1) that they
are carried out by a licensed physician or surgeon; (2) that a writ-
ten authorization is obtained from his or her spouse; (3) that a
medical explanation is given to the patient as to the meaning and
consequences of the operation; (4) that the patient is at least 21
years old; and (5) that there is a lapse of 30 days between the
request and the operation.®

3. There has been no attempt in this article to deal with therapeutic or eu-
genic sterilization or with the question of liability for civil damage for assault,
negligence or malpractice.

4. VaA. CobE ANN. §§ 32-423 to -427 (1972).

5. 1d.
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A number of vasectomy clinics in the United States impose
their own criteria in practice, such as age, parity, marital status,
or signed consent of spouse.® The legality of these criteria is
sometimes questionable. In New York, a woman who was re-
fused a sterilization by a private hospital on the basis of such cri-
teria sued for the refusal. Although the hospital eventually per-
formed the operation, she recovered damages in an out-of-court
settlement.”

In England, the National Health Service Amendment Act of
October 26, 1972, introduced a broadly framed type of regulation
which provides:

[V]oluntary vasectomy services may be provided by local

health authorities in England and Wales on the same basis

as the contraception services . . . . A local health authority

in England or Wales may, with the approval of the Secretary

of State, and to such extent as he may direct shall, make ar-

rangements for the giving of advice on voluntary vasectomy,

the medical examination of persons seeking advice on volun-

tary vasectomy for the purpose of determining what advice

to give and for treatment of voluntary vasectomy.?

Since the statute imposes no limitations or directions, the develop-
ment of legal vasectomy in England depends upon the decision
of the Secretary of State and of the local health authorities.

The most important trend in modern legislation on the Euro-
pean continent was started by the Alternative Draft (Alternativ-
entwurf) of the Criminal Code, introduced in 1966 by a group
of German legal scholars as a counter-draft against the draft crim-
inal code proposed by the government of West Germany.? Ac-
cording to the Alternativentwurf, sterilization would not be “un-
lawful” if performed by a physician on a person older than twenty-
five years with his consent, and after the patient had been alerted by
a medical consultation as to the consequences. As the explana-

6. Association for Voluntary Sterilization News, Feb., 1974, at 1.

7. Stein v. North Westchester Hospital, Civil No. 70-1974 (S.D.N.Y.
1974).

8. The National Health Service (Family Planning) Amendment Act 1972,
ch. 72, §§ 1, 2A. The British law may be significant for the additional reason that
it is apparently one of the first laws to provide for the subsidization of the oper-
ation under such conditions as the local health authority may consider reasonable.
See id., § 2B. What the future trends may be in this connection, including the
question of health insurance coverage, is an interesting question.

9. Alternativ-Entwurf eines Strafgesetzbuches, Besonderer Teil, Straftaten
gegen die Person, Erster-Halbband (1970). .
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tory comment of the counter-draft says, the legislative intent of
such a regulation would be:

[Tlo protect young and immature persons from the irrepa-

rable consequences of decisions, which they may later regret,

at the same time, however, to leave open to mature and judi-

cious people the free shaping of their personal circumstances

10

On this basis, the Bundestag adopted in the spring of 1974
an amendment to the Criminal Code which, although it follows
the substantive provisions of the Alfernativentwurf, nevertheless
retains the traditional German concept that a voluntary steriliza-
tion which does not comply with the new provisions shall be
treated as the crime of intentional grave bodily injury. Under this
law, persons under twenty-five years of age may be sterilized only
where special circumstances exist such as in the instance of a wom-
an who already has four children.

The proposal of the West German scholars immediately in-
fluenced the legislatures of other countries. With various modi-
fications, the model of the Alternativentwurf was enacted in Den-
mark in 1973, and in Austria in 1974. The new Danish law enti-
tles any person who is at least twenty-five years of age and is
domiciled in Denmark to sterilization on request.'* Younger per-
sons may be allowed to be sterilized if a special committee unani-
mously agrees that special conditions exist. Sterilization may only
be performed by a physician in a certain kind of hospital, after
the patient has been informed of the mature, consequences, and
risks involved in the operation. If a hospital or hospital depart-
ment refuses to perform the sterilization, the applicant shall be
referred to another hospital or department in which the operation
can be performed.

The new criminal code of Austria, adopted in January 1974,
provides:

Sterilization, if performed by a physician with the consent of

the sterilized person, is not unlawful [rechtswidrig] where ei-

ther this person has already reached the age of 25 years, or

where the operation is not against good morals on the strength

of other grounds.1?

10. Id., at 53.

11. Law of June 13, 1973, (No. 318) On Sterilization and Castration, [1973]
Lovtidende A 923 (Den.).
-~ *12. PeNAL CopE § 90, para. 2 (1974) (Bundesgesetzblatt No. 60, 1974)
(Aus.) (effective Jan. 1, 1975). Further, section 90, paragraph 1, states in general
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The non-restrictive limitations found in the laws discussed
above require: (1) the full and mature consent of the patient,
assured by age limits, medical explanation, and lapse of time; (2)
safeguards of the spouse’s interest; and (3) safeguards as to ade-
quate medical treatment. Limitations of this kind do not seriously
restrict the right of couples to family planning, provided the age
requirement is not too high.

Countries with specific laws dealing with voluntary steriliza-
tion in a more restrictive manner include Czechoslovakia,!® Fin-
land,** Honduras,'® Iceland,'® Japan,'” Norway,'® Panama,'® Sing-
apore,?® Sweden®' and Thailand.?®? Legal limitations frequently
appear either in the country’s basic sterilization legislation or in
implementing regulations.?® For example, in Eastern Germany,
under directives issued by the Minister of Health, voluntary sterili-
zation of women may be performed if all methods of reversible
contraception are ineffective, and the operation is necessary to
avoid serious danger to life and health.?*

Several additional types of restriction can be found in these
countries.

that inflicting corporal injury is not unlawful if done with consent of the injured
person and is “in itself not against good morals.” Id., § 90, para. 1.

13. Law of March 17, 1966, (No. 20) § 27, [1966] Sbirka Zaikonu 74
(Czech.). Implementing regulations were issuted by the Czech Ministry of Health
on Dec. 17, 1971, [1972] Véstnik ministerstva zdravotnictvi (Nos. 1, 2), and by the
Slovak Ministry of Health on April - 14, 1972 [1972] Vestnik ministerstva
zdravotnictva (Nos. 6, 7).

14. Law of April 24, 1970, (No. 283) On Sterilization, [1970] Finlands
Foerfattningssamling 587 (Fin.).

15. Decree No. 94 of June 25, 1964, § 110, [1964] La Gaceta (Nos. 18.320,
18.321, July 13, 14, 1964) (Hond.).

16. Law of Jan. 13, 1938, (No. 16), [1938] Stjérnartidind 24 (Iceland).

17. Law of July 13, 1948, (No. 156) On Eugenic Protection, 16 INT’L
DicesT HeartH LEcrs. 690 (1965) (Japan).

18. Law of June 1, 1934, (No. 2) Concerning Sterilization, [1934] Norsk
Loutidende 203 (Nor.).

19. Law of May 13, 1941, (No. 48) Allowing Sterilization, [1941] Gaceta
Oficial (No. 8.515, May 19, 1941) (Pan.).

20. Law of March 20, 1970, (No. 26) On Voluntary Sterilization, Statutes
of the Republic of Singapore, ch. 170 (1970), as amended, Law of May 2, 1972.

21. Law of May 23, 1941, (No. 282), Concerning Sterilization, [1941]
Svensk foerfattningssamling (Swed.), as amended, Law of March 26, 1964, (No.
173), [1964] Svensk Foerfattningssamling.

22, PeNAL CobpE §§ 297, 298 (Thailand).

23. See, e.g., the Czechoslovakian legislative technique with a short statutory
provision implemented by two extensive ministerial regulations, supra note 13.

24, See Appendix note 28, infra.
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1. Sex of the patient: The 1941 statute of Panama limits
contraceptive sterilization to women only.?®* In view of the fact
that the previous law had allowed voluntary sterilizations for per-
sons of both sexes, the present law seems to be clearly restrictive
in intent, if not actually discriminatory. Similar provisions are
found in the laws of other Latin American and African coun-
tries.?®

2. Minimum number of children required: The applicant
must have a certain number of children in some countries before
voluntary sterilization is allowed. Japan requires “several.”*’
Five living children are required in Panama.?® Four (three, if
the woman concerned is over thirty-five years of age) were required
by the Czechoslovak 1966 regulation.?® Policy guidelines issued by
the Government of India and the Indian states require a minimum
of three living children.?°

3. Social and economic difficulties: The fact that some
laws allow sterilization if a family has a large number of children
appears to be based on the assumption that large families will have
financial difficulties. Under the laws of a number of nations, a
socially and economically difficult situation is provided as a cri-
terion for allowing sterilization. Thus, a section of the old Danish
law of 1967 concerning sterilization and castration provided:

Sterilization may be authorized . . . when the conditions un-

der which the applicant and his family live make it desirable

to prevent the birth of further children. Account shall be

taken, in reaching the decision, of the condition of the family

from the point of view of health, housing, and income, and

the number of children in the home, and also of the possibility

that further children will result in an appreciable deterioration

of the situation by harmfully affecting the state of health of

the woman, markedly increasing her workload . . . .3

25. Law of May 13, 1941, (No. 48) Allowing Sterilization, [1941] Gaceta
Oficial (No. 8.515 of May 19, 1941) (Pan.).

26. See Appendix, infra.

27. Law of July 13, 1948, (No. 156) On Eugenic Protection, 16 INT'L
Dicest HEALTH LEeais. 690 (1965) (Japan).

28. Law of May 13, 1941, (No. 48) Allowing Sterilization, [1941] Gaceta
Oficial (No. 8.515 of May 19, 1941) (Pan.).

29, Law of March 17, 1966, (No. 20) § 27, [1966] Sbirka Zikont 74
(Czech.).

30. S. Singh, India, ch. 4 of L. LEE & A. LARSON, POPULATION AND Law,
at 112 (1971).

31. Law of June 3, 1967, (No. 234) Concerning Sterilization and Castra-
tion, [1967] Lovtidende A 837 (Den.).
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The Swedish law of 1941 provides that sterilization is con-
tingent upon the existence of compelling social considerations.
This includes situations where “because of mental derangement
or an asocial way of life the subject is found obviously unable to
assume responsibility for the proper upbringing of children.”*?
This concept indicates the predominantly eugenic character of the
Swedish law.

4. Authorization of sterilization by an official authority or
board: This is a frequent prerequisite for the sterilization opera-
tion, but it does not occur in the most modern laws.3® The old
Danish law even required a unanimous decision of the authorizing
committee.®* The Georgia law requires the physician to consult
with another physician.®®* In Honduras, sterilization must be “de-
cided by three competent physicians.”?® When an official body
is constituted to decide if a person can or cannot be sterilized, its
procedure and decisions are regular administrative matters. How-
ever, the statutes often lack provisions as to the extent of discre-
tion given to the administrative board and the extent to which a
citizen has either a right to sterilization, or a right to review or
appeal.

5. Right of a hospital or doctors to refuse to perform the
operation on grounds of conscience: Denmark and some jurisdic-
tions in the United States give the hospital or its personnel the
right to refuse to perform the operation on grounds of con-
science.?” If the refusing facility is the only one available in the
area, a considerable burden is placed on the requesting person.
In the event one institution refuses to perform the operation,
Danish law requires the refusing institution to refer the party to
another facility which will conduct the operation.

32. Law of May 23, 1941, (No. 282) Concerning Sterilization, [1941]
Svensk foerfattningssamling (Swed.), as amended Law of March 26, 1964, (No.
173) [1964] Svensk foerfattningssamling.

33, See, e.g., VA. CODE ANN. §§ 32-423-427 (1972); The National Health
Service (Family Planning) Amendment Act 1972, ch. 72.

34. Law of June 3, 1967, (No. 234) Concerning Sterilization and Castration,
[1967] Lovtidende A 837 (Den.).

35. GaA. CopE ANN. § 84-932 (1970).

36. Decree No. 94 of June 25, 1964, § 110, [1964] La Gaceta (Nos. 18.320,
18.321, July 13, 14, 1964) (Hond.).

37. Compare GA. CODE ANN. § 84-935.2 (1970), with Hathaway v.
Worcester City Hospital, 475 F.2d 701 (1st Cir. 1973) (held public hospital re-
ceiving public funds was declared obligated to perform the operation). See also,
Law of June 13, 1973, (No. 318) on Sterilization and Castration, [1973] Lovti-
dende A 923 (Den.).
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Some of the above five types of restrictive limitation may be
combined in some instances with one or more of the non-restric-
tive limitations previously discussed, including age limits, consent
of a person who “although not legally married, possesses marital
status” with the applicant, or safeguards of adequate medical
treatment.?® Some countries require that the operation be carried
out in a hospital managed or supervised by an official authority.?®

The Georgia law is a good example of a combination of non-
restrictive and restrictive provisions.®® In 1966, a law was
adopted which allowed sterilization for married people only. The
law was amended in 1970 so as to make it available for both mar-
ried and unmarried people. The following conditions were im-
posed: (1) the operation must be performed by a physician, but
only after mandatory consultation with another physician; (2) the
patient must be twenty-one years old or married; (3) the request
must be submitted in writing; (4) a medical explanation of the
consequences must be provided; (5) consent of the spouse is re-
quired; and (6) the hospital and its employees individually may
not be required to provide treatment if they object on moral or
religious grounds. The North Carolina law is similar, except for
the last condition.**

B. Countries with Provisions Which Specifically
Prohibit Voluntary Sterilization

Symptomatically, some dictatorial regimes enacted provisions
punishing not only the person performing sterilization, but also the
patient. However surprising the idea of punishing the person
sterilized appears to be in the contemporary trend of thinking, it
is logical where the government is thinking in terms of a duty of
citizens to procreate.

In the later period of the Hitler era, a provision was enacted
in Germany under which the physician performing the sterilization
operation, as well as the patient himself, were punishable. This
provision, deleted in 1946,** was characterized by the Federal Su-
preme Court of Germany in a 1964 decision as follows:

38. See Law of July 13, 1948, (No. 156) On Eugenic Protection, 16 INTL
Dicest HEALTH LEGIs. 690 (1965) (Japan).

39. See Law of March 17, 1966, (No. 20) § 27, [1966] Sbirka Zikond 74
(Czech.).

40. Ga. CODE ANN., §§ 84-931 to -936 (1970).

41. N.C. GEN. STAT. §§ 90-271 to -275 (1965).

42, Law of March 9, 1943, § 226(b), To Protect Marrlage, Fa.mﬂy, and Ma—
ternity [1943] RGBI. I 140 (Ger.).
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The laws relating to sterilization, enacted during the time of
national socialism . . . were in accord with its ideology under
which the procreation of those human beings who were worth-

less in its opinion, was to be prevented and the procreation

of those, who in its opinion were valuable, was to be encour-
aged by all means available.4?

The Italian Penal Code clearly provides for the punishment

of the person performing the operation. It states:

Whoever performs acts on persons of either sex, with
their consent, intended to render them incapable of procreat-
ing, will be punished by imprisonment from six months to two
years and with a fine from eight to forty thousand lire.4*

This punishment also applies to the person sterilized under Turk-
ishlaw. The Turkish Criminal Code provides:
Whoever, by his acts, causes a man or woman to become
sterile, and any person giving consent to the performance of
such acts on himself, shall be punished by imprisonment for
six months to two years and by a heavy fine of 100 to 500
lire 5
By decision of the Council of Ministers, Turkish regulations were
issued allowing sterilization on preventive medical grounds and
eugenic sterilization on grounds of serious hereditary disease.!®
There is no provision for sterilization on family planning grounds.

In South Vietnam, a law dealing with the protection of moral-
ity was adopted. It provides for the following:

Tt is forbidden to conduct propaganda for, or to encour-
age . . . the unnatural prevention of pregnancy . . . except
where the doctor decides otherwise on the basis of clear evi-
dence that the life of the woman will be endangered by de-
livery.

If found in violation of this article, the main defendant
and his accomplices will be subject to a fine from 10,000 to
1,000,000 piastres, or to a confinement of from 1 month to
S years, or both of these two penalties. As to the crime of
pregnancy prevention only one of these penalties is applied.*”

43. Judgment of Oct. 27, 1964, 20 BGHSt.81 (Bundesgerichtshof, W. Ger.).

44, C. PeN. art. 552 (Ttaly).

45. CriMINAL CopeE § 471 (1926) (Law No. 765 of March 1, 1926)
(Tur.).

46. Dec1s1on No. 6/8.305 of June 12, 1967 (Council of Ministers) 19
INT'L DiGesT HEALTH LEGIS. 426 (1968).

47. Law of May 22, 1962, (No. 12) § 8, On Protection of Morality (S.
Vietnam).
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Similarly Burma also forbids voluntary sterilization for family plan-
ning purposes.*8

A few other jurisdictions punish only the person performing
the sterilization. The Penal Code of Nicaragua provides:

The following shall be punishable for grave bodily injury: 1)

whoever, without causing death, maliciously (maliciosamente)

castrates or renders the reproductive organs (organes genera-
dores) of another person useless, without his consent; 2) who-

ever commits the same offense against an adult person with

his consent.*?

In the United States there were only a few state laws prohib-
iting contraceptive sterilization. This seems surprising in view of
the abundant anti-contraceptive laws which survived from the
nineteenth century. The states which tried to outlaw voluntary
sterilization were Kansas,®*® Utah,?* and Connecticut.’2 However,
the Kansas law was repealed effective June 1965, and the law
of Connecticut was superseded by a new criminal code, effective
October 1971, from which all restrictions on voluntary sterilization
have been removed.”® In May, 1972, the Utah Supreme Court
held that the state’s sterilization statute covering compulsory ster-
ilization of certain inmates of state hospitals and prisons does not
restrict the right of individuals to voluntary sterilization.’* There
are no federal laws prohibiting voluntary sterilization in the
United States.

II. JURISDICTIONS WHERE VOLUNTARY STERILIZATION IS
CoVERED UNDER CRIMINAL LAW PROVISIONS ON
INTENTIONAL GRAVE BODILY INJURY

In the great majority of jurisdictions, the only laws which

48. PeNAL CopE § 312a-d (Burma), inserted by the PeENaL CobE Act of
1963.

49. Copico PeNAL § 360, para. 2 (M. Escobar, 1950) (Nicar.). Section
361 provides a less severe punishment for the offense where there is consent. Id.,
§ 361. See also CRIMINAL CobE § 416 (Spain), and Law No. 40.651 of June 21,
1956, art. 81, for Regulation of Physicians, [1956-1] Legislacao Portuguesa 937
(Portugal).

50. KAaN. STAT. ANN. § 76-155 (1969) (indicates that the section was repealed
in 1965).

51. UTtaH CODE ANN. § 64-10-12 (1968).

52. CoNN. GEN, STAT. ANN. § 53-32 (1960). See also Bravenec, Volun-
tary Sterilization as a Crime: Applicability of Assault and Battery and of May-
hem, 6 J. FaMILY L. 94 (1966).

53. 53 ConNN. GEN. STAT. ANN. § 32 (Cum. Annual Pocket Part 1974).

54. Parker v. Rampton, 28 Utah 2d 36, 497 P.2d 848 (1972).
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might be applied to cover voluntary sterilization for family plan-
ning purposes are the sections of criminal law dealing with inten-
tional infliction of grave bodily injury. The key issue in such a
case is the relevancy of the fact that the “victim” requests the op-
eration.

In common law jurisdictions the crime in question appears
under terms such as “inflicting grievous bodily harm”, “assault”,
or “mayhem”. Terms such as “intentional infliction of grave cor-
poral injury” are used in most Civil Law countries. Coups et bles-
sures volontaires®® is the expression formerly used in French law.

The standard statutory form, especially on the European con-
tinent and in Latin America, usually follows a pattern. First,
there is a preliminary general definition of the crime of intentional
infliction of a bodily injury. The next provision provides a severe
penalty for a grave bodily injury and usually includes a listing of
very serious injuries to corporal integrity or health. Among them
can be found language covering loss of reproductive ability, either
in general terms such as “permanent impairment of an organ” or
“loss by an organ of its function” or, more specifically, “loss of
ability to procreate.” Less often, codes may use only very general
definitions such as “heavy bodily injury,” “lasting infirmity” or
“grievous injury to health.” Penalties imposed by law are very
severe, usually several years of imprisonment.

The provisions of the Colombian Penal Code are illustrative
of this legislative technique. It provides:

Anyone who, without intent to kill, causes an injury
to the body or the health of another or a physical disturbance,
shall suffer the punishments specified in the following articles.

If the injury causes facial disfiguration, curable physi-
cal deformity or transitory psychical disturbance, the punish-
ment will be imprisonment for six months to five years and
a fine of one hundred to two thousand pesos.

If the disfiguration or deformity be permanent, the pun-
ishment shall be imprisonment for one to six years and a fine
of one hundred to four thousand pesos.

If the injury causes transitory functional impairment
of an organ or limb, the punishment shall be penal servitude
for two to five years and a fine of two hundred to four thou-
sand pesos. If the functional impairment be permanent, the

55. This term refers to wounds and injuries intentionally inflicted.
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punishment shall be penal servitude for two to six years and

a fine of two hundred to five thousand pesos.5®

Similarly, the Penal Code of the Russian Federal Socialist
Republic of October 27, 1960 states:

Intentional infliction of bodily injury dangerous to life

or resulting in loss of sight, or of hearing, or of any organ,

or in loss by an organ of its function, or in mental illness or

in any other impairment of health, joined with persistent loss

of at least one third of the capacity to work, or when it results

in an interruption of pregnancy or permanent disfigurement

of the face, shall be punished by deprivation of freedom for

a term not exceeding eight years.

The same actions, if they cause the victim’s death, or as-
sume the character of torment or torture or are committed

by an especially dangerous recidivist, shall be punished by

deprivation of freedom for a term of five to twelve years.5?

On the scale of violent crimes ranged in order of their social
dangerousness and condemnation, criminal infliction of sterility is
usually close to the top in severity. The Soviet provision, which
is similar to that of many other countries, even covers without dif-
ferentiation of penalty both castration, which typically means vio-
lent and malicious castration, and sterilization. These provisions
subject sterilization, considered as one of the most serious crimes
of brutal violence, to such heavy punishment that they appear to
have been aimed at cases of “malicious” sterilization carried out
against the will of the victim.

The present worldwide legal problem, therefore, may be
phrased in this manner: do these criminal provisions also cover
cases of voluntary sterilizations, such as operations carried out un-
der professional precautions and at the request of mature persons
who consider such to be for their own benefit? In other words,
does the consent of the sterilized person change the situation from
brutal, violent attack to a surgical service? Does consent consti-
tute a defense in the terminology of Common Law countries?

A. Countries Where Consent is Not a Defense

A few countries expressly legislate on the issue of consent

56. PENAL Cobe §§ 371, 373, 374 (Law No. 95 of April 24, 1936) (Colom-
bia) 14 AM. SERIES FOREIGN PENAL CoODE 107 (1967) (Colombia).

57. R.F.SF.R. Oct. 27, 1960 UcoLovNyl Kopeks (Criminal Code) § 108
(Soviet Union). For an English translation, see H. Berman & J. Spindler, Sovier
CRIMINAL LAw AND PROCEDURE: THE RSFSR CobpEs (1966).
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on the part of the victim to heavy bodily injury, and provide that
consent is not a defense. Some Latin American codes contain
specific provisions imposing lighter punishment for bodily injury,
if committed with the consent of the injured person. Hence, the
consent is not exculpating; it is merely an extenuating circum-
stance. Such provisions can be found in Guatemala®® and Nica-
ragua.®®

Despite the provisions cited, under which even voluntary
sterilization operations have to be regarded as criminal acts, the
actual situation in these and other Latin American countries is
subject to some doubt. Although voluntary sterilizations are per-
formed in some countries, prosecution of operating physicians
seems to be virtually nonexistent. In fact, for the past few years,
a public vasectomy program has been carried out with the support
of a charitable fund and has been very well received.®

B. Countries Where Consent is a Defense

Contrary to the legal situation above, the criminal laws and
codes of other countries provide that the consent of the “victim”
exculpates the person inflicting the injury.®* As a rule, however,
this provision applies only with some limitations.

Consent, in a broad sense, is acknowledged by the provision
of the Uruguayan Penal Code of July 1, 1934, under the heading
of “Consent to Injuries”:

Causing bodily injury with the consent of the injured [pa-

ciente] is not punishable, except where the object is to elude

58. See Appendix, infra.

59. Copico PENAL § 317 (Decree No. 2164 of 1936) (B. Ramiro, V. Val-
dez, 1968) (Guat.); CopiGo PENAL § 360, para. 2 (M. Escobar, 1950) (Nicar.).

60. New York Times, June 27, 1972, at 6, col. 1. Accord, M. Gomez & V.
Bermudez, Costa Rica, [1974] COUNTRY PROFILES 8 (April, 1974). The Colom-
bian vasectomy program was carried out by the Colombian family planning
association (Asociacion Pro-Bienestar de la Familia Colombiana) with financial
help from Pathfinder Fund of Boston, and subsequently from the Association for
Voluntary Sterilization.

61. Generally, the concept assumes that the criminal responsibility of the
“doer” can be excluded only by a consent given by someone authorized to dispose
of the interest concerned. Here it should be pointed out that this approach finds
its statutory expression in the South Korean Penal Code:

Conduct which infringes a legal interest with the consent of someone
who is authorized to dispose of such interest shall not be punishable, ex-
cept as otherwise provided by law.

CRIMINAL CopE art. 24 (U.N. Command, 1956) (S. Korea).
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compliance with the law, or to inflict damage to a third per-

son.52

The German Penal Code of 1871, as amended, and still in
force, enacted in what is now the West German Penal Code, pro-
vides, “Whoever inflicts corporal injury with the consent of the
injured person, acts illegally [rechtswidrig] only where his act
violates good morals [gute Sitten).”®® Similar provisions are con-
tained in the penal codes of Ethiopia.

In the countries influenced by the Common Law two types
of statutory provision have developed with regard to the relevancy
of consent in criminal cases involving surgical operations. Legal
systems similar to the Indian Penal Code,®® such as Pakistan,®® Sri
Lanka,®” Malaysia,®® and Singapore,®® include provisions like that
of the Indian Code, which are designed to meet the needs of the
medical profession. The Indian Penal Code states:

Nothing which is not intended to cause death, is an of-
fense by reason of any harm it may cause or be intended by

the doer to cause, or be known by the doer to be likely to

cause, to any person for whose benefit it is done in good faith,

and who has given a consent, whether express or implied, to

suffer that harm, or to take the risk of that harm.?®
The key words are, of course, “for whose benefit it is done.””* It
has been traditionally stressed that the benefit contemplated in this
section does not include a pecuniary benefit. What this means, as
applied to voluntary sterilization, is apparently receiving different
interpretations.

62. Copigo PENAL § 44 (U. Carballa, 1968) (Uru.). In dealing with this
question in the next sections, a distinction must be made between sterilizations
consented to in good faith for family planning purposes, and cases where a bodily
injury is consented to in bad faith, for such purposes as evading military duty or
supporting claims for social security.

63. Law of May 26, 1933, § 226(a), [1933] RGBI. I 295 (Ger.).

64. PENAL CoDE § 542, para. 1(c) (Negarit Gazeta, No. 158, 1957) (Ethio-
pia).

65. INpIAN PENAL CobDE § 320, 325 (Central Law Agency, 1963). See id.
§ 88, regarding consent of the injured.

66. PENAL CoDE § 320, 325 (The Law of Crimes 1970) (Pakistan) (Act
45 of Oct. 6, 1860). See id. § 88, regarding consent of the injured.

67. See W. Weerasooria, Manuscript for the Law and Population Project,
Colombo, Sri Lanka (unpublished manuscript on file with the authors).

68. PENAL CopE § 88 (1860) (Malaysia).

69. Law of March 20, 1970, (No. 26) On Voluntary Sterilization, Statutes
of the Republic of Singapore, ch. 170 (1970), as amended, Law of May 2, 1972.

70. INDIAN PENAL CoODE § 88 (Central Law Agency, 1963). The term
“good faith,” according to Section 52 of the Indian Penal Code, includes due care
and attention. Id. § 52.

71. Id., § 88.
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In India, despite this law, millions of sterilizations
have been performed without any prosecution of a doctor being
reported. The interpretation in practice seems to be that consent
is relevant. In Sri Lanka, sterilization as a method of family plan-
ning has become a part of the government’s program and the large
tea estates have established incentive schemes to encourage it.
At the same time, there are no specific legal provisions on sterili-
zation as such. Since the criminal code provision is that of India,
the physician concerned might be criminally liable if the “benefit”
were to be considered “pecuniary”. Yet a correspondent from
Colombo writes that “it is inconceivable that doctors performing
sterilization operations are in any real danger of being prosecuted,
particularly after consent to the operation has been obtained.”??
In India and Sri Lanka at least, it appears that the human right
of family planning may include the right to select the means of
family planning and thus to decide what constitutes “benefit.”

However, the Vice Chancellor of the University of Malaya,
interpreting the Malaysian law’® which is also identical to the In-
dian, expressed doubt that consent would be a defense, unless the
purpose of the operation was therapeutic. He states, “It is doubt-
ful if contraceptive or socio-economic sterilization would be cov-
ered, especially as mere pecuniary benefit is not benefit within
the meaning of the statute.”™*

Another type of development is shown in the penal codes
of several African countries such as Ghana, Nigeria, Tanzania,
and Zambia. These statutes contain specific provisions on surgical
operations, under which the intended benefit to the patient ap-
pears to exclude criminal responsibility for the surgeon. The
Criminal Code of Nigeria, which is typical, states:

[Plerforming with good faith and with reasonable care and

skill a surgical operation upon any person for his benefit, if

the performance of the operation is reasonable, having regard

to the patient’s state and to all the circumstances of the case.”®

72. W. Weerasooria, Manuscript for the Law and Population Project, Col-
ombo, Sri Lanka (unpublished manuscript on file with the authors).

73. PeNAL Cope § 88 (1860) (Malaysia).

74. Letter from Professor Ahmad Ibrahim, Kuala Lumpur, Nov. 2, 1972,
See L. Green, Sterilization and the Law, 5 MaLaYA L. REv. 105 (1963), which
expressed doubts on the legality of family planning sterilization under English law
as well as under the Indian Penal Code models.

75. CriMINAL CobE § 297 (Nigeria). See L. Brett & I. McLean, THE
CRIMINAL LAw AND PROCEDURE OF LAGOS, EASTERN NIGERIA AND WESTERN NI-
GERIA, para. 1815 (1963). See also PENAL CopE § 230 (off. ed., 1945) (Tan-
zania); PENAL Cobe ch, 6, § 210 (1965) (Zambia), which reads “perform-
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Uncertainty exists regarding how these provisions may be in-
terpreted in connection with voluntary sterilization. Perhaps the
issue will revolve around whether or not the operation is a medical
treatment of the kind which the statutes were enacted to protect
rather than focusing on the interpretation of the word, “benefit”.
The question may therefore become: is voluntary sterilization,
performed for family planning rather than therapeutic purposes,
a medical treatment? This contention has occasionally been de-
nied, both by medical and legal authorities—sometimes without
due regard for the realities of life and for the right of individual
couples to decide on their own parenthood. To perform voluntary
sterilization, it is said, is to pursue ends “alien to the mission of
medicine.” Elements of paternalism, both legal and medical, may
here come into conflict with the family planning principles ac-
cepted on the United Nations level.

Mexico should also be mentioned as a country where, in the
Federal District, consent is covered by a provision which states
that all persons over the age of minority have the right “freely
to dispose of their bodies and possessions, subject to such limita-
tions as the law may establish.”’® Since there is no provision in
the Criminal Law which specifically prohibits sterilization, and
since the Constitution of Mexico states that criminal laws are to
be interpreted strictly,” it appears that voluntary sterilization is
not illegal.”™

C. Countries Without Provisions Regarding the
Relevancy of Consent

In the large majority of countries, criminal codes or laws con-

ing in good faith . . . [a] surgical operation upon any person . . . for his bene-
fit.” See also CRIMINAL CopE § 42c (Act 29 of 1960) (Ghana), which reads,
“[Performing the operation] in good faith, for the purpose or in the course of
medical or surgical treatment.” Professor K. Bentsi-Enchill, Faculty of Law, Le-
gon, Ghana, writes in a communication of Sept. 1, 1972: “The effect of Sec. 42
of the Code . . . is to make legal what otherwise would be a crime. Consent
is therefore the fundamental feature which makes voluntary, as distinct from com-
pulsory, sterilization legal under the Code.”
.76. C. Civ. Dist. y Terr. Fed., art. 24 (Andrade, 1952) (Mex.).

77. Constitucién, tit. I, ch. 1, art. 14, para. 3 (Feb. 5, 1917) (Mexico). The
Constitution says: “The penalty must be decreed in a law in every respect ap-
plicable to the crime in question.” An English translation can be found in Con-
STITUTIONS OF THE COUNTRIES OF THE WORLD (A. Blaustein & G. Flanz ed.
1973).

78. Letter from Lic. Gerardo Comejo M., Executive Director of Fundacién
para Estudios de la Poblacién in Mexico, September 13, 1972.
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tain no provisions on the effect of consent or on its relevancy or
irrelevancy to the issue of criminal responsibility. Thus the ques-
tion is a matter of doctrinal interpretation in the countries of con-
tinental Europe and Latin America. It should be a matter of case
law in the Common Law countries, but judicial decisions are very
rarely found on point.

In Civil Law countries, such as France, Belgium, and some
countries formerly under French law, the weight of legal theory
supports the principles that consent of the “victim” to “grave
bodily injury,” such as the sterilization operation, does not excul-
pate the surgeon. This was the basis for decision in the 1937
French case of the Bordeaux sterilisateurs.” Involved was a
group who advocated and practiced voluntary sterilization for ide-
ological reasons. Both French courts which faced the issue de-
clared the consent of the sterilized people to be irrelevant to the
criminal responsibility of the accused. Although the accused
were not authorized physicians, that fact was irrelevant to the
analysis upon which the decision was founded. The decision was
based on the French doctrine that the patients could not authorize
anyone to violate, against their own persons, the rules governing
the public order.

Austrian authorities declared prior to the 1974 criminal code
that non-therapeutic sterilization is a crime in spite of consent.
The reasoning behind this assertion appears to be that the result
of the operation diminishes the individual’s capacity for achieve-
ment (Leistungsfaehigkeit), and thus consent cannot set aside the
material unlawfulness (Rechtswidrigkeir).®°

A reported case exists where the Austrian Supreme Court
had ruled that voluntary vasectomy or vasoligature constitutes a
crime of grave bodily injury.®? The logic followed was essentially
that first, sterilization is not a healing medical treatment; and
secondly, no one has the right to dispose of the intactness of his
body on grounds of a family planning motive, as it is not an inter-
est recognized by law. However, the sterilization was considered
to be in a less serious class of grave bodily injury since medical
experts testified that both vasoligature and vasectomy were re-

79. Bordeaux Sterilisateurs, [1938] S. Jur.I. 193 (Cass. crim.).

80. See F. Nowakowski, DAS OESTERREICHISCHE STRAFRECHT IN SEINEN
GRUNDZUEGEN, at 137 (1955) (Aus.).

81. Judgment of May 8, 1934, [1934] Entscheidungen des Obersten Gericht-
shofes in Strafsachen 110 (Aus.).
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versible. Otherwise the act would have been punishable by im-
prisonment for five to ten years.

On the other hand, in Switzerland, a neighboring country
whose legal system is somewhat similar to that of Austria, volun-
tary sterilization is practiced under the traditionally sympathetic
attitude of physicians. Although under the official view of the
Federal Department of Justice only therapeutic sterilization is al-
lowed,®* some leading authorities on Swiss doctrine declare that
consent excludes criminal responsibility, as it abolishes the Rechts-
widrigkeit.®® The concept of Rechtswidrigkeit, roughly translated
as “material unlawfulness,” has developed mainly in German
criminal law. The prerequisite of Rechtswidrigkeit is that, to be
criminal, an act must contradict not only a specific criminal law
provision, but also the social object protected by that law. It
would appear that as world opinion on family planning liberalizes,
a growing number of authorities may be willing to deny the
Rechtswidrigkeit of a contraceptive sterilization.

The situation still prevalent in the Civil Law area appears
to be, according to legal theory and to some of those in official
legal circles, that consent does not negate the criminal re-
sponsibility of the surgeon who performs sterilization for family
planning purposes. But these expressions virtually never take
cognizance of actual practice, of the impact of the growing accept-
ance of voluntary sterilization as a method of family planning, or
of international declarations on this subject. In striking contrast
to this theory, contraceptual sterilizations are increasingly being
performed without prosecution in many countries. Moreover,
there is strong reason to assume that, in some countries, contra-
ceptive sterilizations are frequently performed in collusion be-
tween the physician and the patient, under the guise of thera-
peutic operations.?*

82. S. Wocher, Die Freiwillige operative Unfruchtbarmachung als Methode
der Empfaengnisverhuetung in strafrechtlicher Sicht, 1969, at 113 (unpublished
dissertation, University of Saarland).

83. See, e.g., H. Pfenninger, Ist freiwillige Sterilisation strafbar? 82 SCHWEI-
ZERISCHE ZEITSCHRIFT FUER STRAFRECHT, REVUE PENALE Suisse 136, for a review
of existing literature.

84. For an example of this discrepancy, see letter from Dr. G. Erenius, Law
Faculty, University of Stockholm, of November 14, 1972, which reads:

According to Swedish law a surgeon performing a sterilization with full
consent of the patient tut not following the requisites of the Sterilization
Act of 1941 is guilty of assault according to the Penal Code Ch. 3 Sec.
5, provided that his surgery does not fall among the cases of medical
necessity. If he, by one reason or another, is not guilty of assault there
is a possibility to punish him . . . according to Sec. 8 of the Sterilization
Act . ... The consent of the patient is no bar to conviction. In re-
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The discrepancy between official interpretation of the law
and its practice in some Civil LLaw countries becomes more
marked when the principle of legality, as opposed to opportunity,
governs. Under this principle a state prosecutor has no discretion
whether to prosecute or not. Once he has a reasonable basis to
believe that a crime has been committed and that he can prove
it, he must file a prosecution.

With the exception of the years of the Hitler and Mussolini
regimes in Germany, only three reported cases of criminal prosecu-
tion for sterilizations performed on request of the patient are
known to the authors: the above mentioned Austrian case in
1934,%% a French case in 1937,%% and the famous West German
case of Dr. Dohrn of 1964.87

In Common Law countries, legal opinion seems to be less
conservative than in some countries of continental Europe, al-
though the state of the Common Law on voluntary sterilization
is no less confused as there is a lack of clarifying judicial prece-
dents in the United Kingdom and Canada. A few years before
the Vasectomy Act of 1972 was enacted, the prevailing legal
opinion in Great Britain seemed to be that full consent of the pa-
tient legalized sterilization, presuming that the purpose of the
operation was legal. Sections 18 and 20 of the Offenses Against
the Persons Act of 1861 imposed punishment for maiming or caus-

ality, however, . . . there is only a marginal chance for a prosecutor to
obtain a conviction. The defendant almost always successfully claims
medical necessity.

See also letter from Professor Jose Sulbrandt, Facultad Latinoamericana de Cien-
cias Sociales, Santiago, Chile, of November 22, 1972, who says:

[Slterilizations . . . effected for economic and social reasons would be
punished under Chilean penal law . . . . [Clonsent does not constitute
justification and therefore does not exclude from penal responsibility.

He further indicates that decree no. 226 of May 15, 1931 on the SANITARY CODE
specifically forbids sterilization of females. However, no prosecutions are known
from this country. According to a professor of gynecology at the Medical School
of the University of Chile, although most physicians perform these operations on
medical grounds, a number of private practitioners do contraceptive operations
without prosecution. See also letter from Mrs. S. Hanifa, Faculty of Law, Uni-
versity of Indonesia, Djakarta, who says:

[T]here are clinics which provide voluntary tubal ligation and vasec-
tomy and are usually performed on medical grounds with the written
consent of the spouse.

85. Judgment of May 8, 1934, [1934] Entscheidungen des Obersten Ger-
ichtschofes in Strafsachen 110 (Aus.). See text accompanying note 81, supra.

86. Bordeaux Sterilisateurs, [1938] S. Jur. I. 193 (Cass. crim.). See text
accompanying note 79, supra.

87. Judgment of Oct. 27, 1964, 20 BGHSt 81 (Bundesgerichtshofs, W. Ger.).
See text accompanying note 106, infra.
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ing grievous bodily harm and for unlawfully and maliciously caus-
ing wounds. In 1967 the Secretary of the English Medical De-
fense Union, on the basis of previous reports from both English
and Scottish counsel, felt justified in issuing a much quoted state-
ment:

In view of this opinion we now have no hesitation in advising

members of the medical profession in Britain that sterilization

carried out merely on the grounds of personal convenience,

in other words as a convenient method of birth control, is a

legitimate legal undertaking,8

As for Canada, the state of general confusion is well ex-
plained in K.G. Gray’s book, Law and the Practice of Medicine.®®
The author concludes the section concerning criminal liability as
follows:

Where a parent requests sterilization on the sole ground

that he is not financially able to support additional children,

the surgeon may not operate, even though the parent’s con-

tention may be true . . . . It should be stated again how-

ever, that this opinion rests upon no reported decision. It is

quite conceivable that the courts may decide that a steriliza-

tion operation for eugenic or economic reasons is lawful if the

parent consents . . . %0

It may be added that in Canada, where Alberta and British Co-
lumbia have Sexual Sterilization Acts, Section 228 of the federal
Criminal Code states that whoever causes bodily harm with intent
to wound, maim or disfigure any person may be imprisoned
for fourteen years.®?

In Australia, the number of voluntary sterilizations is be-
lieved to be increasing. The matter is now considered one of
“ethics or conscience” on the part of the physician performing the
operation.’” In Jamaica, where thousands of sterilizations are

88. S. Myers, THE HuMAN Boby AND THE LAw: A MEDICO-LEGAL STUDY,
at 16 (1970). Due to the total lack of any British case dealing with the criminal
law aspect of voluntary sterilization, dictum in Bravery v. Bravery [1954] 3 All
E.R. 59 (C.A.), has often been mentioned, where the view was expressed that
a sterilization operation, even if done by consent, was unlawful unless done for
a good medical reason. However, this was a typical obiter dictum in a divorce
case, and by a dissenting judge.

89. K. Gray, Law AND THE PRACTICE OF MEDICINE (rev. ed. 1955).

90. Id., at 45,

91. Tue CRIMINAL CoODE ch. 51, § 228 (Tremefear, 1971) (Can.).

92. Letter from H. Finlay, Associate Professor, Faculty of Law, Monash
University, Clayton, Victoria, of June 6, 1972. See also C. Howard, AUSTRALIAN
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performed each year, the Offenses Against the Persons Act 1861,
reads:

Whosoever shall unlawfully and maliciously, by any means
whatsoever, wound, or cause any grievous bodily harm to any

person . . . with intent in any of the cases aforesaid, to maim,
disfigure, or disable any person . . . shall be guilty of felony,
and . . . liable, at the discretion of the Court, to be kept in

penal servitude for life, or for any term not less than three
years, or to be imprisoned for a term not exceeding two years,
with or without hard labour.??

Surprisingly, the criminal law aspect of voluntary sterilization
does not seem to have been raised directly in any reported case
in the United States, but the legal confusion which existed in dif-
ferent states seems to have been substantially resolved during the
last two decades. This results from certain decisions which illumi-
nate the problem indirectly. E.L. Sagall reports:

In 1952, the attorney general of Wisconsin warned: “The

consequences to a physician from the performance of an op-

eration of this kind, should the courts hold it illegal, could

be serious . . . .” However, in 1968, when faced with this-

issue again, the Wisconsin attorney general ruled that a physi-

cian who performs a non-therapeutic salpingectomy or vasec-

tomy with the consent of the patient was not committing any

crime under the state law . . . .%¢

A similar change in attitude has occurred in California. In
1950, the California attorney general issued an advisory opinion
stating that consentual vasectomy was against public policy and
may constitute the crime of mayhem. This opinion, however, was
overruled in 1969 by the appellate court in Jessin v. County of
Shasta.?> Although the case involved civil litigation, the court
found that there was no legal reason why a voluntary sterilization,

CrRIMINAL Law (2d ed., 1970). Australian criminal law is state, not federal. Ac-
cording to the NEWSBULLETIN of the Queensland Branch of the Australian Medi-
cal Association, there has been no judicial determination as to whether a provision
which occurs in most state laws makes the sterilization operation illegal. NEws-
BULLETIN, Oct. 1973, at 3, col. 3.

93, Law of 1861, § 16, Concerning Offences Against the Person [1953] Laws
of Jamaica, (Jamaica). See also R. Rosen, Law and Population Growth in
Jamaica, in LAw AND POPULATION MONOGRAPH SERIES, No. 10, at 23 (1973).

94, E. Sagall, Surgical Sexual Sterilization, TRIAL, July, Aug., 1972, at 57.
(Adapted from MEDICAL COUNTERPOINT, March, April, 1972).

95. Jessin v. County of Shasta, 274 Cal. App. 2d 737, 79 Cal. Rptr. 359
(1969). .
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given competent consent, should not be performed, and that vas-
ectomy does not constitute mayhem.

In 1973, the Individual Rights and Responsibilities Section
of the American Bar Association reported that voluntary contra-
ceptive sterilization is now legal in all fifty states.”® However, as
a practical matter, it was not always available due to the existence
of extra-legal and financial limitations.®” The Association’s
House of Delegates urged states to eliminate current laws which
restrict access to contraceptive procedures, including those re-
stricting access to voluntary contraceptive sterilization.”®® Ac-
cording to the Association for Voluntary Sterilization, sterilization
of both sexes has been taking place at the rate of about one mil-
lion per year over the past three years.

In the socialist states of Eastern Europe it can be seen from
the provisions of the penal codes that the legislative techniques
of dealing with the intentional infliction of grave corporal injury
do not differ fundamentally from those of other countries in East-
ern and Western Europe.”® However, there is a basic concept in
socialist criminal law, common to all the Eastern countries, that
the “material condition of social dangerousness” is a prerequisite
to criminal responsibility. Under this concept, consent may pos-
sibly play a decisive role in cases of this kind.

Under the “material condition of social dangerousness” con-
cept, to be a crime, an act must constitute more than a negligible
danger to society. It must: (1) fulfill all the elements of the le-
gal definition of a particular crime; and (2) represent a material
social danger, taking into account all the circumstances. Only
when both components are present can a person be prosecuted
for, or found guilty of, a crime. Lacking the second requisite,
the act in question does not constitute a crime, although it may
still be an offense under administrative law, or a disciplinary of-
fense.

This peculiar feature may be shown from two penal code
provisions. The R.S.F.S.R. Penal Code provides:

Although an act or an omission to act formally contains the

96. ABA INDIVIDUAL RIGHTS AND RESPONSIBILITIES SECTION, Rep. No. 101
(1973).

97. Id.

98. Report of the Annual Meeting of the ABA House OF DELEGATES
(1973).

99. See text accompanying note 57, supra.
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indicia of an act covered by the Special Part of the present
code, it shall not be a crime, if by reason of its insignificance
it does not represent a social danger.10°

In the same manner the Czechoslovak Penal Code of 1961 pro-
vides: “An act of which the degree of social dangerousness is
slight, is not a crime, even if it otherwise fulfills all the elements
of a crime.”'® Under this concept, different circumstances in
otherwise similar acts can substantially change the degree of social
dangerousness. Thus, intentional deprivation of a person of the
capacity to procreate would generally be estimated to be a heinous
crime against this person. By contrast, if the operation is per-
formed at the request of the patient in a professional manner, the
character of the act may be so changed as to lose its criminal na-
ture. On the other hand, in the instance of the sterilization of
a young person without consent of her or his spouse, the social
dangerousness of a grave bodily harm may still be great.

An evaluation of this concept as it affects the sterilization
problem under Polish law may be useful. It seems that steriliza-
tion performed upon a healthy, consenting patient with the sole
purpose of preventing unwanted procreation is illegal and punish-
able under the Polish Penal Code.'°? In individual cases, criminal
prosecution may be dropped on the ground that an insignificant de-
gree of social dangerousness exists. Such decisions can be
adopted only on a case by case basis according to the proper ap-
plication of the Polish Penal Code.%®

In summary, various criminal statutes of the world which
punish intentional infliction of grave bodily injury, even if not ap-
plied in practice in this area, may still operate as deterrents to
voluntary sterilization. As discussed herein, issues such as the
effect of the patient’s consent vary considerably from country to
country,1*

100. R.S.F.S.R. Oct. 27, 1960, UcoLovNY1 KODEKS (Criminal Code). For an
English translation, see H. Berman & J. Spindler, SoviEr CRIMINAL LAw AND PRrO-
ceEDURE: THE R.S.F.S.R. CopEs (1966).

101. PenaL CopbeE § 3, para. 2 (1961), [1961] Sbirka Zikoni No. 140
(Czech.).

102. PenaL Cobe art. 155, para. 1 W.S. Kenney (1973) (Law No. 94 of
April 19, 1969) (Pol.).

103. Letter from Professor Stanislaw Pomorski, Rutgers (Camden) School of
Law.

104. For a complete survey regarding all foreign statutes which are relevant
to voluntary sterilization see the Appendix, infra.
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III. JURISDICTIONS WHERE, IN THE ABSENCE OF APPLICABLE
LEGAL PROVISIONS, VOLUNTARY STERILIZATION
1S PRESUMABLY PERMITTED

There are a few countries where no law specifically prohibits
or authorizes voluntary sterilization and where even the criminal
law seems to contain no provision against it, since the provisions
on grave bodily injury in these countries are not broad enough
to cover sterilization. Therefore, the maxim nullum crimen sine
lege would prohibit the widening of statutory definitions of a
crime by analogy in order to make consented sterilization a crimi-
nal offense.

Thus, the Penal Code of Iran of 1928 deals with bodily in-
jury in language which does not cover sterilization:

He who intentionally inflicts an injury or blow to another

which causes cutting, breaking, damaging, or disfunctioning

of a limb, or ends in permanent sickness or loss of one of

the senses, shall be subject to 2-10 years of solitary confine-

ment. . . .10% .

In West Germany, a decision of the Federal Supreme Court
on October 27, 1964, declared, “There no longer exists any crimi-
nal law provision in Germany under which voluntary sterilization
would be punishable.”'°® Although the legal reasoning which led
the Court to this conclusion has been criticized, and though judi-
cial decisions in Civil Law countries do not have the force of law,
this judgment has been allowed to stand since 1964. No physician
has since been punished for performing voluntary sterilization in
West Germany, where the practice is not exceptional. In jurisdic-
tions of this kind, contraceptive sterilization with the consent of
the patient must be considered as legal.**”

105. IRANISCHES STRAFGESETZBUCH § 172 (Rechtsvergleichende Untersuchun-
gen zur gesamten Strafrechtswissenschaft, Drittes Heft, at 191, 1935) (Iran).
Translation is by Dr. Parviz Saney, Attorney at Law and Legal Counsellor in
Tehran, whose letter states, “There are no laws in Iran which would affect volun-

tary sterilization directly or indirectly. . . [The penal code] provisions do not
cover sterilization. . . . Voluntary sterilization does not squarely fit any of the acts
defined. . . .”

Recently, as reported by the Iranian newspaper Ettelaat, two fathers of large
families in Iran received golden coins as awards from a family planning institution
acts for having undergone voluntary sterilizations. Ettelaat, Aug, 26, 1972, at 1.

106. Judgment of Oct. 27, 1964, 20 BGHSt 81 (Bundesgerichtshof, W. Ger.).
It would have been punishable until amendments to the German Penal Code
adopted during the Hitler era were repealed following the Second World War.

107. For an explanatory statement of the Federal Government of West Ger-
many with regard to the Draft of a Fifth Law to Reform the Criminal Law of

Published by CWSL Scholarly Commons, 1975 25



California Western International Law Journal, Vol. 5, No. 2 [1975], Art. 13

1974 VOLUNTARY STERILIZATION 97

IV. REeLIicious Law

The effect of religious law varies by country. In some cases,
it may be enforced by the courts. In others, it may influence the
judges in their interpretation of the secular law. In other coun-
tries, it may have no effect whatsoever. However, because it will
probably have some effect in some countries, it is worthy of note.

Islamic authorities are not in agreement as to whether or not
Islamic religious law permits voluntary sterilization. At the Con-
ference on Islamic Attitudes Toward Planned Parenthood spon-
sored by the International Planned Parenthood Federation (L.P.
P.F.) at Rabat, Morocco in 1971, a well-known Iranian expert stat-
ed that he knew of nothing in Islamic literature against steriliza-
tion.1°® However, the trend was to adopt the findings of the Islamic
Research Academy in Cairo, which were in opposition to voluntary
sterilization. Vice Chancellor Ahmad Ibrahim of the University
of Malaya states that “official Muslim opinion in Malaysia is that
sterilization is against the principles of Islam.”%® Magdi El-Kam-
mash, writing in Population and Law, says:

[T)he Islamic religion forbids permanent sterilization . . .

[Plermanent sterilization is absolutely forbidden . . . except

in case of hereditary disease or malformities that may be

transmitted to the offspring.11°
The author also states:

Islamic religion forbids sterilization except in justified cases

such as physical deformity, psychological or mental illness

and incurable or hereditary diseases. The Islamic jurispru-

dence, Shariah, requires sterilization in suchcases . . . .12

On the other hand, Dr. Rafi Ulah, Vice Principal, Govern-
ment College, Gujar Khan, Pakistan, argued at the Rabat Confer-
ence that sterilization is not to be equated with castration, and

May 15, 1972, see Deutscher Bundestag, 6 Wahlperiode, Drucksache VI1/3434,
at 38.

108. Information from Dr. Isam Nazer, Medical and Administrative Director,
IPPF Middle East and North Africa Divisional Regional Office, Beirut, who was
one of the principal organizers of the Conference. The proceedings were not
available in English when this article was written.

109. Prof. A. Ibrahim, Voluntary Sterilization in Malaysia (unpublished
manuscript on file with the Law and Population Programme, Fletcher School of
Law and Diplomacy, Tufts University).

110. M. El-Kammash, Islamic Countries, ch. 12 of L. LEE & A. LARrsoN, Por-
ULATION AND Law, at 314 (1971); M. El-Kammash & G. El-Kammash, The
United Arab Republic, ch. 14, id.

111. Id., at 370.

https://scholarlycommons.law.cwsl.edu/cwilj/vol5/iss2/13



Stepan and Kellogg: The World's Laws Concerning Voluntary Sterilization For Family Pl

98 CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL Vol. §

there is no Islamic law prohibiting it.''*> In Tunisia, President
Bourghiba declared in a 1973 speech that under modern medical
conditions, sterilization is not contrary to Moslem law, and urged
that use be made of the sterilization method.'*® It appears, more-
over, from the discussions that if reversibility can be assured, there
would very likely be no objection on the part of the large majority
of Moslem scholars.

It appears unlikely that the Islamic law would have a direct
effect in the regular courts of a country like Lebanon which has
secular legislation on grave bodily injury consistent with the
stricter Islamic view. Lebanon’s code imposes a high penalty on
one who renders an organ of another person functionless.'** In
Malaysia, where the statute may possibly authorize consent as a
defense,''® the finding of the court might be nevertheless against
the legality of the operation, while the same statute in Sri Lanka,
a non-Moslem country, is interpreted in the opposite manner.

On the other hand, in a country like Saudi Arabia, where
Islamic religious law is applied, the Hanbali School of Islamic
Law recognizes consent as a defense in bodily injury actions.'®
Thus it is likely that, in the absence of administrative regulations
forbidding sterilization operations, consent of the patient would
bar the application of those Islamic Law penalties otherwise im-
posed for bodily injuries. In Indonesia, the operation is usually
justified on medical grounds.**?

Regarding the Canon Law of the Roman Catholic ‘Church,
nothing now in the Code of Canon Law specifically prohibits
contraceptive sterilization, but there is a body of official ecclesi-
astical documents, including the 1968 Humanae Vitae encyclical,
which reflect a policy contrary to the practice.’*® No secular ju-
risdiction is known which applies Canon Law or Roman Catholic
doctrine directly in its secular court decisions, but it is possible

112, Bahishti, Islamic Attitudes Toward Abortion and Sterilization, 7 BIRTH-
RIGHT 49 (1972).

113. Traditional speech of the President on the eve of the “Mouled” religious
holiday. Action (newspaper), April 15, 16, 1973, at 1.

114. PENAL CopE § 557 (1943) (Lebanon).

115. PeNAL Cobe § 88 (1860) (Malaysia). See also text accompanying
note 68, supra.

116. Letter from A. Nafisa, Lic. en Droit, Cairo University.

117. Letter from Mrs. S. Hanifa, Faculty of Law, University of Indonesia,
Jakarta, of October 17, 1972.

118. Statement by Dr. Andre Hillegers, Director of Center of Study on Bio-
Ethics, Georgetown University, to authors, Nov,, 1972,
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that some judges in Catholic countries which have no specific pro-
visions on sterilization may be influenced by this body of doctrine
in interpreting the general law. However, no particular case of
this kind has been found.

Under Jewish religious law, sterilization in any surgical form
is explicitly forbidden.'’* The Rabbis in Talmudic literature trace
the prohibition against impairing the reproductive organs to Levit-
icus 22:24.**° 1In Israel, religious law only applies to questions
of personal status, defined in article 51 of the Palestine Orders-
in-Council as covering marriage, divorce, and alimony.'?* The
list does not include matters such as sterilization, since they would
presumably fall under the criminal law handled by the secular
courts. There appears to be nothing in the secular law on the
matter.’**> However, sterilization might easily be a factor in cases
involving marriage and divorce. These cases are handled in the
religious courts and thus religious law might be applied.**

V. CONCLUSION AND COMMENT

In the course of the last decade voluntary sterilization has
become an established and widely accepted method of family
planning in a number of countries. As previously discussed, sev-
eral governments have legalized contraceptive sterilization by ex-
plicit statute, while others sponsor programs of voluntary steriliza-
tion.'?* In fact, millions of sterilizations for contraceptive pur-
poses are taking place every year.

This swift development has completely overtaken the law in
this field, and there is a gap of exceptional dimensions between
current legislative enactments and actual practices. With the ex-
ception of a few jurisdictions, laws specifically covering voluntary
sterilization are either non-existent or outdated. If the subject is
covered at all, it is usually only indirectly handled under criminal
laws which are so ambiguous as to make the legal situation ob-
scure.'?® This uncertainty in the law has given rise to some un-

119. Statement by Rabbi Fox of the Massachusetts Council of Rabbis to
authors, Nov., 1972.

120. Id.

121. B. Marks, Population and the Law in Israel (to be published as part
of the Law and Population Monograph Series).

122, Id.

123, See note 119, supra.

124, See discussion in text accompanying notes 4-41, supra.

125. When the authors started work on this subject, the Law and Population
Programme of the Fletcher School of Law and Diplomacy requested information
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easiness among the medical profession. This uncertainty exists
despite the fact that prosecutions almost never take place in the
light of the obvious obsolescence of the legal prohibition. Thus,
voluntary sterilization is at least tolerated in most countries.

A change is therefore necessary. At the International
Planned Parenthood Federation Seminar on Voluntary Steriliza-
tion and Post Conceptive Regulation for South East Asia and
Oceania, at Bangkok in January-February, 1974, the Thai Minis-
ter of Public Health said:

With a few exceptions, . . . our countries’ laws concerning

voluntary sterilization . . . are lagging sadly behind people’s

actual practice. This lag is dangerous and expensive, both

in terms of fostering public discontent for outmoded laws and,

by extension, for law itself; and in terms of delaying the at-

tainment of our goals of improved family health and accel-

erated national development.126

The mere amendment of the criminal law so as clearly to ex-
clude voluntary sterilization is not sufficient despite the maxim
nullum crimen sine lege since it would still leave a number of im-
portant questions unsettled. A wholly new “sterilization law”
covering these problems is needed in most countries.

Modern legal regulation of the contraceptive sterilization is-
sue should, under no circumstances, maintain the outdated con-
cept that voluntary sterilization may be treated as the intentional
infliction of grave bodily injury. As previously discussed, the
equation of a requested, beneficial, surgical operation to a serious
case of mugging is absurd. Hence, the rule is completely ignored
both in daily life and in criminal practice.#"

from correspondents throughout the world. Replies typically indicated the obscur-
ity of the laws governing voluntary sterilization.

126. Address by the Thai Minister of Public Health, I.P.P.F. Seminar on Vol-
untary Sterilization and Post-Conceptive Regulation for South East Asia and
Oceana, Bangkok, Thailand, Jan., 1974.

127. Another difficulty with using the criminal law arises from the fact that
some specific sterilization laws may include a penal clause containing special pen-
alties for an unauthorized sterilization or for operations performed in an unau-
thorized way. These penalties are considerably milder than the heavy ones im-
posed by penal codes for the intentional infliction of heavy bodily injury. The
question arises as to the relationship between these two penal provisions. Does
the milder provision punishing infringement of rules specifically governing volun-
tary sterilization operations exclude the application of general provisions of the
penal codes? .

Since both provisions are in the penal law area, the specific provision should
normally exclude the general one (lex specialis derogat generali). However, the
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Maintaining the present legal situation must be considered
as legislative hypocrisy. There is also dishonesty in the concept
that consent to voluntary sterilization is irrelevant. It would be
difficult to characterize the situation better than Lord Devlin did
several years ago:

Sterilization, if done without consent upon a normal person,
would be a criminal assault of a most wicked kind; if done
with consent, it is another matter . . . [and] should not be
treated as criminal if it is done . . . with the consent of the
other party and for a purpose which is not otherwise crimi-
nal . . . . [I]f it is thought that sterilization, although done by
consent, should be prohibited except for grave medical rea-
sons, then it should be made a crime in itself and the law
should not try to catch it as a form of assault.128

It would be out of the question for any modern legislation
to proclaim voluntary sterilization a crime in itself. The old ap-
proach to this operation as if it were a moral taboo has clearly
been overcome in most countries.’®® To regulate voluntary steri-
lization through a section of the penal code is no more justified
than to regulate the performance of plastic surgery or dentistry
in the penal code. Issues of quite different dimensions, outside
of the area of criminal law, are now relevant and important.
Therefore, the modern voluntary sterilization law should not be
a part of the criminal law but rather a part of the medical law. Thus
the authors find the approach taken by the recent Danish and Vir-
ginia laws to be most appropriate.!8®

A law on voluntary sterilization as a method of family plan-
ning should be divorced not only from questions of eugenic sterili-
zation but also from therapeutic sterilization. Some of the laws
presently in force are oriented towards eugenic or therapeutic
problems and omit family planning aspects. As a result, family
planning sterilization may frequently be carried out under the sub-

wording of the penal clauses in some of the sterilization statutes may leave some
doubt. Thus, Sec. 16 of the old 1967 Danish statute provides: “Any person who
illegally carries out sterilization or castration shall be punished by a fine, without
prejudice to any more severe penalty to which he may be subject under other legis-
lation.” Law of June 3, 1967, (No. 234) Concerning Sterilization and Castration,
[1967] Lovtidende A 837 (Den.).

128. P. DevLIN, SAMPLES OF LAWMAKING, at 94 (1962).

129. For a cross-section of the opinions on the moral issue of contraceptive
sterilization in the legal writing of recent years, see E. HANACK, DIE STRAFRECHT-
LICHE ZULAESSIGKEIT KUENSTLICHER UNFRUCHTBARMACHUNGEN (1959).

130. See text accompanying notes 4 and 11, supra.
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terfuge of eugenic or therapeutic operations.'®!

A contemporary legislative approach to the regulation of vol-
untary sterilization must necessarily be affected by the principles
which have recently been laid down by broad international con-
sensus. These principles cast considerable light on some ethical
and legal questions surrounding contraceptive sterilization.'3?
Among these principles, is the recognition of family planning as
a basic human right. In 1968, the Proclamation of the United
Nations Conference on Human Rights at Tehran and the U.N.
General Assembly Declaration on Social Progress and Develop-
ment in 1969 proclaimed the right of couples to decide freely and
responsibly on the number and spacing of their children.'*
Further, these bodies called on governments to provide families
not only with the knowledge, but also with the means necessary
to enable them to exercise the right.*3*

This development would appear to have two important con-
sequences as far as voluntary sterilization is concerned. The right

131. The issue arises as to whether medical considerations should be regulated
by law. The question as to whether and when a surgeon should perform a steril-
ization operation on a woman for the protection of her life or health, is basically
the same as the question as to whether and when he should, on medical grounds,
amputate a leg or an arm. It is an issue of lex artis, an area where legal regula-
tion is unsuitable, if not improper. Since any legislation at all on the therapeutic
aspects of sterilization is probably inappropriate, this field should clearly be kept
separate from legislation on contraceptive sterilization. A legislative arrangement
which attempts to cover several distinct problems, such as exists in some Scandi-
navian countries, may result in contraceptive sterilization taking place on false
grounds. Both patient and physician may in effect be in collusion to circumvent
a law which is contrary to reality.

This seems to be the situation in Japan. Statistics of 1965 show that during
that year in Japan, 26,334 out of 26,509 voluntary sterilizations were carried out
for alleged reasons of protection of mother’s life or mother’s health. See MURA-
MATSU, SOME FAcTs ABOUT FAMILY PLANNING IN JAPAN (1955).

132. The slow progress in changing the situation in the international and es-
pecially United Nations area has been described in R. SyMONDS AND M. CARDER,
THE UNITED NATIONS AND THE POPULATION QUESTION (1954-1970) (1973); and
D. PArRTAN, PopULATION IN THE U.N. SysTEM: DEVELOPING THE LEGAL Ca-
PACITY AND PROGRAMS OF U.N. AGENCIES (1973).

133. See text accompanying note 2, supra. For the U.N. Declaration on Social
Progress, see G.A. Res. 2542, art. 22; 24 U.N. GAOR, Supp. 30, at 49; U.N. Doc.
No. A/7630 (1969).

134. In 1968, the Teheran Proclamation was adopted with no dissenting vote.
The Social Progress Declaration was adopted with only one dissenting vote. For
the human rights aspect of family planning and for the development of the issue
on the international law level, see J. Halderman, Programs of the United Nations
and Associated Organizations, ch. 15 of LEE & LARSON, POPULATION AND LAw
(1971); L. Lee, Law, Human Rights and Population: A Strategy for Action, 12
J.InTL L. 309 (1972),
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to family planning is now recognized as one of the basic human
rights, and should include the right to the necessary means to put
the decision regarding the birth of children into effect. Where
contraceptives are not sufficient or fully effective, it would be
logical to conclude that voluntary sterilization is covered by the
human rights concept.’®® Hence, any contemporary legal regula-
tion should not be inconsistent with the idea that voluntary steril-
ization is a right. This appears to have been recognized by most
of the countries which have modernized their sterilization laws in
recent years. The concept that voluntary contraceptive steriliza-
tion may be a basic human right has gained support in the United
States from the Supreme Court’s recently developed right of
privacy in matters of sex and the family,’®*® and from the growing
acceptance of the concept that an individual has the right to con-
trol and dispose of his or her own body.*%7

In view of this general world trend, it is no longer possible
to claim that voluntary contraceptive sterilization is in itself im-
moral, unnatural, or against public order, or that it is an act which
should be condemned or punished by law. Thus some laws, such
as the criminal codes of Italy and Spain and the Medical Code
of Portugal, are now subject to question.’®® Moreover, if the law
is not clear and there is a question of interpretation on the basis
of accepted rules of law, any interpretation which implies that vol-
untary sterilization as such is against good morals has now become
more difficult to justify. This point may be of great importance,
for example, in the interpretation of the new Austrian penal
code.13®

A modern law on sterilization, recognizing the right of the
individual to make the ultimate decision is nevertheless justified
in imposing certain reasonable and non-restrictive safeguards.
These are indispensable because of the irreversibility of the oper-
ation.

First, provisions should be included to ensure a mature, fully
informed decision by the patient. These might include a mini-

135. The Working Party of Demographic Experts on Fertility of the Popula-
tion and Vocational Training Division, Council of Europe stated on Dec. 5, 1973,
that “sterilization was felt to be as much a human right as contraception.”
Council of Europe Doc. Concl. GT/Dem/Fecondité (73) 1 final, para. 18, at 6.

136. See, e.g., Griswold v. Connecticut, 381 U.S. 479 (1965).

137. See text accompanying note 76, supra.

138. See notes 43 and 49, supra, and text accompanying.

139. See note 12, supra, and text accompanying.

https://scholarlycommons.law.cwsl.edu/cwilj/vol5/iss2/13

32



Stepan and Kellogg: The World's Laws Concerning Voluntary Sterilization For Family Pl

104 CALIFORNIA WESTERN INTERNATIONAL LAW JOURNAL Vol. 5§

mum age limit with certain exceptions authorized and a lapse of
time requirement between the application and the operation. A
full medical explanation of the consequences of the operation,
specifically underlining its irreversibility, is a self evident prereq-
uisite under medical law.

There may also be provisions on medical conditions, pro-
vided these are not made so onerous as to constitute an effective
impediment to the operation. Any such requirement should not
be applied solely in sterilization cases, if it is not required for other
operations of similar gravity.

Consent of the spouse should also be a prerequisite to the
sterilization. This restriction is more controversial. The Geneva
Conference on Voluntary Sterilization in 1973 disapproved of this
limitation, but conceded that sterilization without consent of a
spouse might be grounds for divorce.!*® Others consider such
consent essential in contraceptive cases (but not in eugenic or
therapeutic cases), since the right to decide on having or not hav-
ing children belongs equally to both spouses.’** The issue seems
to need some further discussion before some amount of consensus
is obtained.

Another necessity would be the establishment of appropriate
sanctions for violations of various provisions of the law. Experi-
ence warns that such sanctions should be proportionate to the
character of the provision violated. Logically, a sterilization with-
out informed consent must be dealt with as a serious crime.
Other violations of the law, such as sterilization shortly before the
legally prescribed age, or without the required consent of the
spouse, or performance of the operation by an inadequately
trained person might be treated less severely, such as through ad-
ministrative or disciplinary sanctions. All experience seems to
show that any attempt to impose excessive legal punishment will
result in non-application of the law.

A modern law on sterilization should not impose inappro-
priate conditions of an unduly restrictive nature. These would in-
clude provisions based on the concept that the individual has a
duty to bear or beget children. Such a restriction is seen in the

140. ScHMA, LUBELL, DAvIS & CONNELL, ADVANCES IN VOLUNTARY STERILIZA-
TION, PROCEEDINGS OF THE SECQND INTERNATIONAL CONFERENCE, at 276 (1974).
141. The U.N. declarations previously granted the right of responsible parent-
hood to couples and parents, not to individuals. See note 2, supra. However, this
was extended by the World Population Conference at Bucharest (Aug., 1974).
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common provision that a sterilization should not be performed un-
less the patient has had a relatively large number of children.*?

Similarly, the requirement that a sterilization must be author-
ized or approved by a medical board should be omitted. The
application of such a requirement in the case of mature persons
clearly violates the concept of sterilization as a basic human right.

The requirement that the operating surgeon must consult
with another physician seems inappropriate where the considera-
tions are other than medical. This requirement overlooks the fact
that the decision should normally be made by the patient, usually
on non-medical grounds. Where the medical aspect is the only
topic of a consultation, there is no more reason why the law should
prescribe a mandatory medical consultation for a sterilization op-
eration than for any other operation. The requirement seems pa-
ternalistic and unjustified.

Finally, a provision that the hospital or its personnel have the
right to refuse to perform the sterilization on “grounds of con-
science” appears justified only if joined to a provision that the pa-
tient is to be referred to a medical facility where he would be able
to obtain the treatment requested. Otherwise, situations may
arise where a legally recognized right may in fact be denied be-
cause of a general negative attitude on the part of the medical
profession, or even of professional organizations.

The changes herein proposed, if enacted into law, would (1)
ensure to individuals the basic human right to control their own
procreation without adversely affecting their normal sexual activ-
ity, (2) bring archaic legislation of the world in line with current
mores and medical advancements of our time, and (3) provide
a practical basis for future population policy.

ADDENDUM

This paper, in an earlier form, was presented to the Second
International Conference on Voluntary Sterilization at Geneva in
February, 1973. It was considered by the Legal Workshop of the
Conference. After a number of sessions, the Committee recom-
mended to the Conference a report, excerpts from which read as
follows:

142, See Report of the Symposium on Population and Human Rights, U.N.
Doc. No. E/CONF. 60/CBP/4 (1974), at 14.
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In view of the fact that it was clear that the laws of most
countries clearly need amendment in this field, the bulk of
the Committee’s deliberations was addressed to the formu-
lation of provisions for a model voluntary sterilization law,
which should not be a part of the criminal law.

Virtually all participants agreed on the following statement:

PREAMBLE

In 1968, the Proclamation of Teheran was adopted by
the International Conference on Human Rights. Paragraph
16 provides that:

“[Plarents have a basic human right to determine freely

and responsibly the number and the spacing of their

children.”

The following provisions of law are recommended to
effectuate those principles and provide for freedom of choice
in the matter of voluntary infertility.

1. Generally applicable

Every individual of either sex has the right to obtain a
procedure that will establish voluntary permanent infertility,
and the government has an obligation to make available
appropriate services, subject to the following:

1) The individual is over the age of legal consent and
furnishes evidence of his or her voluntary consent;

2) The individual is fully informed by an appropriate
person of the immediate, the possible and the prob-
able long-term consequences of the procedure, and
informed of the various methods of family planning.
When appropriate the individual shall also be en-
couraged to carefully consider over an interval of
time the consequences of the different courses of
action available.

3) If an individual is a member of a particular ethnic,
religious or philosophical group, he or she shall be
offered the option of receiving such information (as
set out in 2 above) jointly from the person giving
the information and a representative of the group
concerned, unless the person giving the information
belongs to that group.

III. Performance by individuals
Nothing in these provisions of law shall compel any
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individual to participate in a voluntary infertility procedure,
but any individual declining to participate shall have the obli-
gation to inform the requesting individual, of another person
or facility which offers such procedures. However, every
government-supported facility shall be obliged to make such
procedures available.

IV. No effect on marriage and divorce laws

Nothing in these provisions of law shall be interpreted to
modify the laws on marriage and divorce which shall apply
to the question of the consent of the spouse.

V. No liability for non-negligent voluntary infertility pro-
cedure
No physician or other person or health facility shall be
held civilly or criminally liable for proceedings in accord-
ance with the foregoing provisions.*
Since the time of the Geneva Conference, a number of coun-
tries have liberalized their laws and others have undertaken
studies to reconsider them. **

* This text is taken from ScHmMA, LUBELL, DAvis & CONNELL, ADVANCES
IN VOLUNTARY STERILIZATION, PROCEEDINGS OF THE SECOND INTERNATIONAL
CONFERENCE, at 726 (1974).

** 1Id, at 273. For citations to new and current laws see Appendix, infra.
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