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SCOTUS IN THE STRAIT OF MESSINA:
STEERING THE COURSE BETWEEN PRIVATE
RIGHTS AND PUBLIC POWERS

DONALD J. SMYTHE*

ABSTRACT

The greatest challenge for any civilized society is to find the
appropriate balance of rights and responsibilities between the
individual and society. In the United States, the Supreme Court
is the ultimate arbiter of the line between individual rights and
governmental powers. The prerogatives and protections for
private property rights help to define that line. The Supreme
Court has developed two distinct bodies of constitutional
jurisprudence bearing on the protections for private property, one
under the doctrine of substantive due process and the other under
the Takings Clause. But the appropriate balance has been
difficult to achieve, and the Supreme Court’s jurisprudence has
been prone to slippage. Thus, substantive due process has lost its
teeth. Unless fundamental rights are implicated, modern
substantive due process claims are so unlikely to succeed they are
rarely worth making. Modern takings jurisprudence has not lost
its teeth, but it has become incoherent and dysfunctional. The
Supreme Court does not apply its takings jurisprudence
consistently across different types of claims, and its expansive
interpretation of public uses has allowed government takings
powers to be exploited by powerful political interests. Takings
jurisprudence could be wmade more coherent and less
dysfunctional by clarifying the nuisance rule, extending the
public use requirement to all takings, and narrowing the
interpretation of public uses. These refinements of takings law
would empower governments to resolve nuisance conflicts,
improve the coherence of the Court’s jurisprudence across
different types of takings, constrain governments from using their
regulatory and takings powers on behalf of special interests, and
reduce the burden of government on private property.

* Chief Justice Roger J. Traynor Professor of Law, California Western School of Law, San
Diego, CA 92101.
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I. INTRODUCTION

The greatest challenge for any civilized society is to find the
appropriate balance of rights and responsibilities between the
individual and society. Because the United States is a
constitutional democracy, the most difficult questions about how
to strike that balance are often answered by the Supreme Court
of the United States. The Supreme Court’s answers help to
define the boundary between the individual rights and liberties
of American citizens and the powers of the federal, state, and
local governments. This is no small task, which is why the title of
this Article analogizes it to charting a course through hazardous
waters.! It is inevitable that there will be disagreement and
controversy about the Court’s answers; they have important
political implications, and political opinions in any free society
can differ widely. But, at the very least, we should hope for some
coherence in the Supreme Court’s decisions that demarcate the
constitutional line between individual rights and liberties and
governmental powers. Sadly, such coherence is lacking in some
of the Court’s most important jurisprudence.

The role of the government has significantly expanded in all
developed countries during the last one hundred fifty years. The
second industrial revolution that began around 1870 gave rise to
new modes of transportation, new technologies, a national
economy, and a plethora of modern corporations formed under
general corporation laws. It also raised questions about whether
and how the government should manage or control the
proliferation of new market activities and new business practices
in the emerging modern economy. The questions were often
manifested in legal challenges against government actions that
sought to intervene in the economy and regulate the use of
private property. The legal challenges often asserted limitations
on government powers to regulate economic activities under the
Due Process Clauses of the Fifth and Fourteenth Amendments or
on government powers to take private property under the
Takings Clause of the Fifth Amendment. The Supreme Court’s
modern substantive due process and takings jurisprudence
evolved out of those cases.

1. In Greek mythology, the Strait of Messina between Sicily and Calabria is the home
of two great sea monsters, Scylla and Charybdis. The difficulty of navigating through such
a narrow body of water with Scylla on the Calabrian side and Charybdis on the Sicilian
side posed an unavoidable hazard to passing sailors.
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The doctrine of substantive due process originally rested on
the notion that the liberty of contract under the Due Process
Clause placed certain individual property rights and economic
rights beyond the reach of government regulation.? As the
doctrine evolved in the twentieth century, however, it lost its
teeth except in cases where fundamental rights are implicated.?
Today, for the most part, the doctrine of substantive due process
does little, if anything, to limit the scope of government
regulatory powers. Unless fundamental rights are implicated,
modern substantive due process claims are so unlikely to succeed
they are rarely worth making. Substantive due process, therefore,
is almost a dead letter. At this point, there is little hope that it
will play any further role in defining the appropriate balance
between government powers, individual property rights, and
economic liberties.

Modern takings jurisprudence has not lost its teeth, but it is
incoherent and dysfunctional. The incoherence arises because
the Court does not apply the Takings Clause uniformly across all
takings cases.* The dysfunctionality arises because the Court has
defined the public use requirement so broadly that the
government’s takings powers can be commandeered by powerful
political influences.” Nonetheless, recent Supreme Court
decisions have made it clear that the Court is willing to restrain
the government’s takings powers in conventional and other
takings cases. Because takings law has been applied so broadly, it
now has more potential to restrain government powers than
substantive due process, especially if the Supreme Court is
willing to make its takings jurisprudence more coherent and less
dysfunctional.

This Article suggests how takings jurisprudence could be
made more coherent and less dysfunctional and how it could
thus improve the panoply of social benefits we derive from
private property rights while still clothing government with
essential regulatory authorities. These suggestions can be
summarized in three basic rules: (1) nuisance regulations are
never takings; (2) the public use requirement should apply to all
takings, including regulatory takings and takings through

See infra subpart III(A).
See infra subpart III(A).
See infra subpart III(B).
See infra subpart HI(B).

Gt 00 N
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exactions;® and (3) public uses should be limited to (i) the
transfer of private property to public ownership, (ii) the transfer
of private property to public carriers, utilities, or throughways,
and (iii) the transfer of private property to private owners for
uses that will be open to the public. The adoption of these rules
would empower governments to resolve nuisance conflicts,
improve the coherence of the jurisprudence across different
types of takings, constrain governments from using their
regulatory and takings powers on behalf of special interests, and
reduce the burden of government on private property.

The next Part of this Article discusses the relationship
between government powers and private property and explains
how the government’s regulatory and takings powers burden
private property, even when those powers have not been
exercised. The third Part describes and distinguishes the
substantive due process and takings doctrines. It also clarifies
why nuisance regulations cannot cause takings, and it critiques
the incoherent way in which the Supreme Court has applied the
public use requirement to different types of takings claims. The
fourth Part addresses the need to clarify the scope of the public
use requirement and to apply it coherently in all types of takings
cases; the Part argues that applying the public use requirement
to regulatory takings and exactions takings could help to limit
government regulatory excesses in ways the substantive due
process doctrine no longer can. The fifth Part concludes.

I1. PRIVATE PROPERTY AND GOVERNMENT POWERS

A. Property Theory
The dominant theoretical conception of property rights draws
on an analogy of a bundle of sticks.” Under the bundle-of-sticks
analogy, a person’s property rights in a thing are defined by all
of the legal rights and obligations the person has in regard to the
thing.? Specific legal rights and obligations in regard to the thing

6. An exaction is something of value a landowner must provide in return for a
development permit. See infra subpart III(F).

7. See, e.g., JESSE DUKEMINIER ET AL., PROPERTY 102-03 (8th ed. 2014) (analogizing
property rights to a “bundle of rights”).

"8. To be more precise, a well-defined system of property law defines the hierarchy of
persons’ rights regarding land or chaitels. See id. at 51 n.33 (explaining that lawyers
consider property rights to be relationships among people with respect to things, rather
than relationships between people and things).
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are thought of as sticks, and the collection of them all is thought
of as a bundle of sticks. Because modern American property law
evolved out of common law rules governing rights in land, it is
easiest to focus the discussion on land, even though the
concepts, in theory, can extend to rights in anything.®

Regarding a person’s property rights in land, the bundle of
sticks defines the duration and geographical scope of the
person’s rights, as well as the uses that may be made, the actions
that can be taken, the rights that may be exercised against
others, and the transactions that can be undertaken to convey
rights.!® Further, the bundle of sticks also defines a person’s duty
to pay taxes on the land, the affirmative duties associated with
any affirmative private land use servitudes, and any other
affirmative duties under public laws or regulations on the land."
In theory, any of the rights and obligations in the bundle can
also be made contingent, allowing modification or termination
in various circumstances.

For example, someone could own a life estate in the surface
and air space, but not the subsurface, of a one acre parcel of
land subject to a right-of-way easement of one neighbor.!2 The
life estate would define the duration of the rights,'® the rights
would be limited geographically to the surface and air space, and
the life estate owner would have all of the usual rights and
obligations of an owner except for the right to exclude the one
neighbor from the use of the right-of-way. Given the many ways
in which the duration, geographic scope, rights, and obligations
in a bundle of rights could vary, especially considering all the
possible ways they might be made contingent, property rights
can in theory be almost infinitely complex. In fact, people may
have property rights that we cannot even imagine—most people
do not have any reason to think about many of their property
rights in all their complexity until they have a property dispute
with someone about them.

9. For well-known treatments of estates in land, see generally RICHARD R. POWELL,
POWELL ON REAL PROPERTY: MICHAEL ALLAN WOLF DESK EDITION (Michael Allan Wolf
ed., 2009), LexisNexis; SHELDON F. KURTZ & HERBERT HOVENKAMP, CASES AND MATERIALS
ON AMERICAN PROPERTY LAW 246-347 (4th ed. 2003).

10.  See Jane B. Baron, Rescuing the Bundle-of-Rights Metaphor in Property Law, 82 U. CIN.
L. REv. 57, 68 (2013) (noting the multiplicity of substantive rights the bundle-ofrights
metaphor may implicate).

11. Seeid. (same).

12, See POWELL, supra note 9, § 15.01 (noting special limitations of life estates).

13. Hd.
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the public use requirement.!* If the public use requirement was
simply equivalent to a public purpose requirement and the
government could engage in a taking to advance any legitimate
government interest, then the matter would normally be of little
interest because the public use requirement would have almost
no impact.!’® But if a public use is different from a public
purpose and is not simply defined by the scope of the
government’s police powers, the public use requirement
becomes more important.!® In this respect, Kelo not only
reinvigorated the public use doctrine in conventional, physical
takings cases, but it also created the potential for the public use
doctrine to matter in other takings cases.

There is no rational justification for the Supreme Court to
ignore the public use requirement in regulatory takings cases.
Because the Court does ignore it, the only constitutional limit on
the government’s power to take private property through
regulations arises from the doctrine of substantive due process,
which limits the government’s takings power less than the public
use requirement in conventional takings. As a practical matter,
therefore, the Supreme Court now provides less protection for
private property against regulatory takings than against
conventional takings. This undermines the coherence of takings
jurisprudence and has the potential to create some absurd
incentives.

For example, suppose the government wished to take a parcel
of land from one private owner to transfer it to another private
owner to encourage investment in the local economy—e.g., an
investment in an auto parts plant—and foster economic
development. According to the Supreme Court’s opinion in Kelo,

114. See U.S. CONST. amend. V (making no mention of different categories of
“takings”). Of course, the drafters probably did not anticipate that the Fifth Amendment
would be applied to regulations and exactions. Seg, e.g., Melton, supra note 43, at 75-76,
80 (explaining that at the time of the framing, Americans were concerned about the
government’s power to confiscate property); ¢f. Rubenfeld, supra note 43, at 1085-86
(noting that the U.S. Supreme Court first examined the potential of regulatory takings in
1887 and did not hold that a regulation constituted an uncompensated taking until
1922).

115. The public use requirement would be as toothless as substantive due process
when no fundamental rights are implicated. See Smythe, supra note 14, at 401 (noting
that due to the broadly defined scope of legitimate state interests, the substantive due
process doctrine “places few limits on government powers” when applied to non-
fundamental rights).

116. In theory, regulations that are allowed under the rational basis test for a breach
of substantive due process might be deemed unconstitutional because they amount to
takings and the public use requirement is not met.
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such a taking would be unconstitutional, even with just
compensation, because the transfer would not be part of an
integrated economic development plan.!” It would seem,
however, that the government could enact a land use ordinance
that limited the use of the land to the purpose for which the new
investor would put it—the auto parts plant—and thus, virtually
compel the owner to sell or lease the land to that investor (or
some similar investor). Of course, if the courts deemed the
regulation to amount to a taking, as one would hope, just
compensation would have to be provided. But if there was no
public use requirement, the taking would be constitutional,
compelling the owner to sell or lease the land. A regulatory
taking would thus accomplish something the government could
not do through a conventional, physical taking.

The example may sound contrived, but it is wise to remember
how the Lucas case turned out. In the end, the trial court
ordered the government of South Carolina to pay Mr. Lucas just
compensation.!’® The parties negotiated a settlement under
which the state purchased the land from Mr. Lucas for a price
less than the price he had initially paid for it himself (the state
also agreed, however, to pay his legal costs).""”” The state
ultimately sold the land to a private developer,'?’ and beachfront
residences now line the shore of the Isle of Palms, South
Carolina. For practical purposes, what happened in Lucas was a
transfer of property from one private owner to another outside
the context of an integrated economic development plan. In
Kelo, the Supreme Court stated that such a transfer would not
satisfy the public use requirement and would not be allowed,
even with just compensation.'® If the courts had applied the
public use requirement and invalidated the application of the
South Carolina statute to Mr. Lucas’s properties, he probably
would have been the one to earn a profit from developing them
rather than some other developer.

117. See Kelo, 545 U.S. at 477, 486-87 (acknowledging that using eminent domain to
transfer property between two private owners to maximize productive land use raises
constitutional “suspicion”).

118. Lucasv. §.C. Coastal Council, 424 S.E.2d 484, 486 (S.C. 1992).

119. See DUKEMINIER ET AL., supra note 7, at 1179, 1197 (noting that the state paid
Mr. Lucas $850,000 for the two lots that he had originally purchased for $975,000).

120. See id. at 1197 (explaining that the state resold the lots purchased from Mr.
Lucas to a private construction company}).

121. See Kelo, 545 U.S. at 477 (discussing the public use requirement without defining
it precisely).
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As a more general matter, it does not make sense to constrain
governments from abusing their powers of eminent domain
through conventional takings but to give them unbridled powers
to engage in regulatory takings. The Supreme Court has clarified
that there is a meaningful difference between the public use
requirement and legitimate government purposes in
conventional takings cases. To be sure, the Court should clarify
and limit the scope of permissible public uses further,'® but its
revitalization of the public use requirement has the potential to
limit political abuses of governments’ takings powers. Applying
the public use requirement to regulatory takings and exactions
takings would lessen the likelihood that governments misuse the
expansive police powers they have been given under the modern
substantive due process doctrine. It would also lend more
coherence to the Supreme Court’s takings jurisprudence.

F. Takings by Exactions

The proliferation of government regulations in the modern
era has given government significant leverage over property
owners who wish to use their properties in ways that are subject
to regulations.’® It has also arguably given governments
incentives to subject private properties to their regulations, in
part, to increase their leverage over property owners.'?* Land use
regulations and local ordinances often require property owners
to obtain permits to develop or use their properties in particular
ways.'”® In return for granting the permits, the government
departments or agencies that administer the regulations often
require exactions, which are something of value the landowner
must provide in return for the permit.'”® These exactions
typically consist of the transfer of particular property rights or

122. See infra Part IV.

123. See, e.g., WILLIAM A. FISCHEL, REGULATORY TAKINGS 341-51 (1995) (describing
how the “dramatic expansion of land use regulations” has enabled governments to force
private builders to pay for community benefits).

124. See id. at 342 (observing that local governments would have “no leverage”
without exactions).

125. Ses, e.g., 83 AM. JUR. 2D Zoning and Planning § 813, Westlaw (Feb. 2021 update)
(explaining that a “special permit” is issued to describe an enumerated use allowed by an
ordinance and can allow the affected property to be “an exception to underlying zoning
regulations”).

126. See FISCHEL, supra note 123, at 341 (noting that developers must typically pay
fees or provide goods before they are granted a permit).
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money.'?” Landowners from whom such exactions have been
demanded have challenged the demands as takings, and the
United States Supreme Court has developed a body of takings
jurisprudence to address such claims.

The Supreme Court has not applied the public use
fequirement in exactions cases, either. However, the Court has
developed a two-pronged inquiry.'”® The first prong applies a
nexus test. This asks whether the exaction is rationally related to
the purpose of the regulation under which the permit is
required.'® The second prong is a rough-proportionality test.
This asks whether the exaction is roughly proportional to the
adverse impact that granting the permit and allowing the land
use will have on the purpose of the regulation.!® If the exaction
fails either of the tests, it is deemed to be a taking, and just
compensation is required. _

What is missing from the exactions jurisprudence, of course, is
a public use requirement. This means that takings law provides
less protection for private property rights when they are subject
to exactions than when they are subject to conventional takings.
Some exactions that bear no relationship to the purpose for
which a permit is required may still be demanded—subject to
the government’s provision of just compensation—even though
they do not meet any public use requirement. The regulation
under which the permit is required thus grants the government.
considerable discretion about how it may use its leverage in the
permitting process to pursue objectives unrelated to the
regulatory scheme under which the permit is required and
unconstrained by a public use requirement. That may encourage
governments to establish permit requirements to pursue
objectives that are unrelated to the permits and could not be
pursued through a conventional taking, where a public use
requirement would apply.

. To make matters worse, an exaction that fails the rough-
proportionality test may also still be demanded—subject to the
government’s provision of just compensation—without meeting
any public use requirement. This confers upon the government

127. See, e.g., id. at 341, 344 (discussing examples of exactions consisting of money,
such as paying a fee, and exactions consisting of a transfer of property rights, such as
giving an easement).

128. DUKEMINIER ET AL., supra note 7, at 124849,

129. Id. at 1248.

130. Id. at 1249.
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the power to take more property rights than is necessary to offset
the adverse effects to the public of granting the permit even
though the taking does not meet a public use requirement.
Although just compensation will be required, it may seem less
than just to the property owner. Of course, it is possible that
exactions might fail both the nexus and rough-proportionality
tests and also not satisfy a public use requirement. In that case, a
government actor could demand exactions in return for
granting a permit under a regulatory scheme when the exactions
bear no relationship to the purpose of the scheme, exceed any
adverse impact of granting the permit, and do not satisfy a public
use requirement.

Adding a public use test to the Supreme Court’s exactions
takings analysis thus would not only bring greater coherence to
its taking jurisprudence, but it would also mitigate, if not
eliminate, the perverse incentives for governments to
overregulate and abuse their takings powers. Because an
exaction could only amount to a taking if it passed both the
nexus and rough-proportionality tests, the public use
requirement would only apply if the exaction failed at least one
of those tests. It would, therefore, be most appropriate for courts
to apply the nexus and rough-proportionality tests first and then
to apply a public use test if the government’s demand for the
exaction were deemed to be tantamount to a taking. If the
exaction were deemed not to be for a public use, then the taking
would not be constitutional even with just compensation, and
the exaction would have to be voided.

The question then would be whether the government would
be obliged to grant the permit. To discourage governments from
abusing the permitting process, the answer, arguably, should be
“yes.” The permit would then be issued unconditionally. If the
government could withhold the permit, some landowners who
had particularly strong interests in developing their properties
might be loath to challenge the exactions for fear their permits
would not be granted. If the government were compelled to
issue the permit unconditionally, on the other hand, there would
be a disincentive for the government to abuse the regulatory
process by demanding exactions that violated both at least one
prong of the two-pronged nexus and rough-proportionality test
and the public use requirement. Of course, governments could
avoid such problems by ensuring their exactions complied with
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the two-pronged nexus and rough-proportionality test. The
public use requirement, however, would still mitigate some
abuses of the regulatory process.

In some cases, an exaction that failed the nexus or rough-
proportionality tests—or both—might pass the public use test. In
such a case, the taking would be allowed, but just compensation
would be required. For example, in Nollan v. California Coastal
Commission,'®! the Coastal Commission’s demand for an
easement across the Nollans’ property to grant the public access
to the beach would probably pass the public use test, even if it
were applied in the narrow way advocated here.'®? In such a case,
therefore, the public use requirement would make no difference
to the outcome. In other cases, however, an exaction might fail
the nexus or rough-proportionality test and also fail the public
use test.

In Kooniz v. St. Johns River Water Management District,'* for
example, the St. Johns River Water Management District wanted
Mr. Koontz to pay for improvements on wetlands several miles
away from his property in return for the permit he needed to
develop his own property.’* When Mr. Koontz challenged the
district, the trial court determined that the money exaction
failed both the nexus and rough-proportionality tests.'®® The
district appealed, arguing in part that money exactions should
not be subjected to those tests.’*® The Supreme Court of the
United States ultimately held that a money exaction should be
subjected to both the nexus and rough-proportionality tests,'®”
that the exaction amounted to a taking, and that the trial court’s
award of just compensation should stand.’®® It is very likely,
however, that a money exaction like the one in Koontz would fail
a public use test, especially if it were applied in the narrow way
advocated here.'” Under the approach advocated here,
therefore, the money exaction would be voided, and the permit
would be granted.

131. 483 U.S. 825 (1987).

132. See infra Part IV. An easement like the one demanded in Nollan would be open
for use by members of the public. It would be analogous to a turnpike or public carrier.

133. 570 U.S. 595 (2013).

134. Id. at 601-02.

135. Id. at 603.

136. Id. at 611-12.

137. Id.

138. Id. at619.

1389. See infra Part IV.
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If a meaningful public use requirement were applied in
exactions takings cases, government regulators might be wary of
demanding exactions that risked failing either the nexus or
rough-proportionality tests, and government regulatory excesses
might be curbed.

IV. CLARIFYING PUBLIC USES AND REVITALIZING PRIVATE
PROPERTY

If the public use requirement were applied to all takings,
whether they were conventional, regulatory, or by exactions,
much more would turn on the Supreme Court’s interpretation
of the public use requirement. As it stands, the Court currently
defines a public use for a conventional taking on an ad hoc
basis.'® Thus, takings of land for uses by the government, or for
uses that would make the land open to the public, are public
uses.!*! Takings of land for transfer to other private owners as
part of an integrated economic development plan are public
uses.'®2 Other takings might or might not be for public uses. If
there is any guidance in the Court’s recent cases, they suggest
that takings are more likely to be considered public uses if they
would provide benefits more broadly to the public.'®
Unfortunately, that guidance, if it is such, is too nebulous to
provide much help. The Supreme Court needs to articulate a
more precise interpretation of the public use requirement if it
wants to forestall government abuses of takings powers and
alleviate the uncertainties that government powers place on
private property.

Perhaps even more importantly, the Supreme Court needs to
narrow the scope of the uses that meet the public use
requirement. Although Kelo provided an important reminder
that the public use requirement is still very real, the majority in
Kelo defined public uses too expansively. In fact, the Supreme
Court had already opened the Pandora’s Box in Berman, which
conflated the public use requirement with the government’s

140. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).

141. See Kelo v. City of New London, 545 U.S. 469, 494 (2005) (O’Connor, J.,
dissenting) (arguing that the Fifth Amendment forbids takings that transfer private
property to another private owner and criticizing the majority’s reasoning as “wash [ing]
out any distinction between private and public use of property”).

142. See id. (noting that the Court’s definition of “public use” turns on the presence
of an integrated economic development plan).

143. Smythe, supra note 14, at 412.
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police powers. Kelo and Berman upheld challenges against takings
under urban redevelopment plans'* and thus facilitated takings
under urban redevelopment plans over the last several decades
all across the country.'*® The impact of urban redevelopment has
no doubt varied across communities, but in many cases, it
appears that the poor (or middle class) and powerless (or
politically uninfluential) have been the victims of government-
sponsored urban gentrification in the service of the rich and
powerful.'*® Interpreting the public use requirement too
expansively exacerbates the potential for political abuses of
government takings powers. As Justice O’Connor warned in her
dissenting opinion in Kelo:
[T]he fallout from this decision will not be random. The
beneficiaries are likely to be those citizens with
disproportionate influence and power in the political process,
including large corporations and development firms. As for the

" victims, the government now has license to transfer property
from those with fewer resources to those with more.!#’

It is important to emphasize that there are potential political
abuses of eminent domain in all economic development takings
and not just in cases, such as Kelo, where the properties are well
maintained and not blighted as in Berman. In fact, the potential
political abuses are probably much greater in cases like Berman
because the residents who will be most adversely affected by the
takings will not have the political influence to resist them.'*® In
this regard, it is relevant to observe that, even though the
Supreme Court upheld the takings (with just compensation) in
Kelo, where the takings occurred in a relatively affluent and
certainly unblighted neighborhood, the City of New London’s

144. Amy Lavine, Urban Renewal and the Story of Berman v. Parker, 42 URB. LAw. 423,
424 (2010).

145. See id. at 472-73 (observing that the deferental standard used to uphold the
taking in Berman led to Congress enacting broad reforms and the courts permitting
broader takings challenges in an attempt to undo the consequences of urban renewal
projects).

146. See, e.g., SOMIN, supra note 77, 15-17 (observing that Pfizer Inc. not only strongly
influenced the City of New London’s economic redevelopment plan but that it also
lobbied the city’s redevelopment agency extensively to encourage it to exercise its takings
powers); see also Smythe, supra note 40, at 28 (observing that allowing takings for
economic development plans “opens the door to an abuse of the State’s powers by those
who are the most wealthy and influential against those who are the least wealthy and
influential”).

147. Kelo, 545 U.S. at 505 (O’Connor, J., dissenting).

148. Smythe, supra note 14, at 408.
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economic development plan was, in the end, stymied by political
opposition.'* In contrast, in Berman, where the takings occurred
in a poor, blighted neighborhood in Washington, D.C., the
economic development plan was implemented, and over five
thousand mostly poor African-American residents in the
neighborhood were displaced.!® Sadly, Justice O’Connor’s dire
warning in Kelo had already proved true.

The takings in Kelo were a terrible mistake and an injustice to
the owners of the properties that were targeted. If any good can
result from such a fiasco, it will be from the scrutiny that it
placed on economic development takings and the public use
requirement generally. It is unfortunate that the lesson had not
already been learned from Berman. The sad consequences of the
takings in Kelo and Berman have made it clear that overly
expansive conceptions of the public use requirement invite
political abuses of the government’s takings powers. The public
use requirement should be construed narrowly to prevent
further abuses of the democratic process by constraining
government powers that can be so easily abused.

One of the overarching principles of constitutional democracy
is the idea that certain government powers should be
constrained to protect citizens’ rights and liberties from political
abuses.’?! Given the obvious political abuses of the government’s
power of eminent domain, the Supreme Court should overrule
Kelo and Berman and define public uses much more narrowly. To
respect the historical interpretation of the term, public uses

149. There were several plaintiffs in Kelo, and there was considerable media coverage
of the case. Local politicians faced so much criticism that the mayor of New London
issued an apology to the displaced property owners in 2012. SOMIN, supra note 77, at 235.
Somin observed that ten years after the case, the condemned properties remained
undeveloped and unused. 7d.

150. Smythe, supra note 14, at 408. Amy Lavine has recounted the long-neglected
story behind Berman. See generally Lavine, supra note 144. Berman was largely neglected by
the media and, in Lavine’s view, “will likely remain esoteric to much of the public” for
years to come. Id. at 474.

151. As James Madison wrote:

Wherever the real power in a Government lies, there is the danger of
oppression. In our Governments the real power lies in the majority of the
Community, and the invasion of private rights is cheifly [sic] to be
apprehended, not from acts of Government contrary to the sense of its
constituents, but from acts in which the Government is the mere instrument of
the major number of the constituents.
Letter from James Madison to Thomas Jefferson (Oct. 17, 1788), NAT'L ARCHIVES:
FOUNDERS ONLINE, https://founders.archives.gov/ documents/Madison/01-11-02-0218
[https://perma.cc/3VYU-CTLU] (last updated Jan. 5, 2021).
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should include the transfer of private property to (1) public
ownership, (2) public carriers or utilities, or (3) private owners
for uses that will be open to the public. The Court should be
wary of including anything beyond that. The Court would have
to overrule some precedents, such as Berman and Kelo, but a
narrow interpretation of the public use requirement such as this
would be consistent with most of the Supreme Court’s takings
jurisprudence, and it would help to prevent the kind of political
abuses of government power against which the courts in a
constitutional democracy have always been the last safeguard.

The Supreme Court should also apply its public use
requirement consistently across all takings, whether they are
conventional ones where permanent physical possession of land
is taken, regulatory takings, or takings by exactions. Under the
Penn Central multi-factor test for regulatory takings, there is some
weight given to the character of the government action; that
could allow some consideration for whether the action is for a
public use. However, that consideration is only given in
determining whether the government’s action was a taking and
thus whether just compensation is required. It does not constrain
the government from engaging in any regulatory takings; it
merely influences the likelihood that just compensation will be
required. This still leaves open the possibility that the
government’s regulatory powers will be subject to political
abuses. The public use requirement needs to be applied
separately from whatever multi-factor test the Court uses to
determine whether a regulation amounts to a taking. The
potential for political abuses in the regulatory process implies
the same need for a public use test in exactions takings cases.
And because the nexus and rough-proportionality tests are used
merely to determine whether exactions amount to takings and
just compensation is required, the public use requirement
should be applied independently of them.

There is some urgency to the matter because the courts have
not yet applied a public use requirement at all in regulatory
takings cases or exactions takings cases; thus, the scope of such
potential abuses through regulatory takings and exactions
takings is even greater than it is through conventional takings.
Applying the public use requirement to all takings cases would
make takings jurisprudence more coherent, and it would provide
safeguards against political abuses of government powers and
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regulatory processes. In fact, the public use requirement would
allow the courts to constrain some government and regulatory
excesses in ways that they can no longer do through the doctrine
of substantive due process.

The idea of using takings jurisprudence to accomplish what
substantive due process can no longer do might seem like a
sleight of hand. But that would misconstrue the Constitution.
Some critics of the substantive due process doctrine argue that it
has no textual basis in the Constitution. The Takings Clause
clearly does have a textual basis in the Constitution, and its
obvious purpose is to constrain governments from abusing
private property rights. The just compensation requirement
ensures that politically motivated expropriations at least come at
some costs. But many regulatory takings might be worth the costs
to the political interests that lobby for them, especially since the
costs might be borne in part by others. And the just
compensation paid to those whose property rights are taken
might seem less just to them than it does to the political interests
that motivate the takings. Applying a meaningful public use filter
to regulations and exactions would provide a stronger check
against the political abuses of governments’ legislative powers
and their regulatory processes.

It would also relieve the burden of government regulatory
powers on private property generally. To the extent that
government powers create the potential for takings, regulations,
and exactions, they also burden all private property rights with a
contingency that exists merely because of the possibility that the
government might exercise its powers.'® Constraining the
government’s takings powers by defining the public use
requirement narrowly and applying it to all takings, including
regulatory and exactions takings, would reduce the
contingencies government powers place on private property,
reduce the risks to investors in developing properties, diminish
the uncertainty associated with the ownership of private
property, and increase the market value of private property. In
other words, it would reverse the adverse consequences of
construing government powers too expansively.

Of course, it would be a mistake to hamstring the government
and lose the social benefits of constructive and salutary

152. See supra Part 1.
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regulations. To ensure that government retains adequate
regulatory powers, therefore, it is essential for courts to apply the
nuisance rule appropriately. Properly interpreted, a nuisance
regulation does not take private property rights; it merely aligns
them appropriately in relation to the rights of others. It is true
that the nuisance rule creates the potential for political abuses
because politically powerful parties might try to alter the
alignment of private rights in their own interests, but as long as
there is a legal standard that courts can apply to distinguish
nuisance regulations from others, they can rebuff those efforts,
and the abuses can be minimized. Courts will, no doubt, make
mistakes in the application of the laws, but there would be an
even greater danger to liberty and justice if they applied the
wrong laws.

. V.CONCLUSION

In the years to come, the future of the country will turn on the
direction of the Supreme Court, and the direction of the
Supreme Court will turn on the outcomes of national elections.
Regrettable though it may be, the direction of takings
jurisprudence may turn on politics. It is discomfiting to have to
rely on the political process to check political abuses of
government powers. Ultimately, however, the Supreme Court is
the last line of defense for liberty and justice against. the
encroachments of influential political interests. However the
political process shapes the direction of the Supreme Court, one
can only hope that the Justices will have the reason, character,
and judgement to turn takings law in a more constructive
direction, make it more coherent and less dysfunctional,
empower governments to resolve legitimate nuisance problems,
and also provide more meaningful protections for private

property.






