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Deporting Undesirable Women

Pooja R. Dadhania*

Immigration law has long labeled certain categories of immigrants
"undesirable." One of the longest-standing of these categories is women
who sell sex. Current immigration laws subject sellers of sex to an
inconsistent array of harsh immiiration penalties, including bars to entry
to the United States as well as mandatory detention and removal. A
historical review of prostitution-related immigration laws reveals
troubling oriins. Grounded in turn-ofthe-twentieth-century morality,
these laws singled out female sellers of sex as immoral and as threats to
American marriaes and families. Indeed, the first such law specifically
targeted Asian women as threats to the moral fabric of the United States
due to their perceived sexual deviance. Subsequent laws built upon these
problematic foundations, largely without reexamining the initial goal of
safeiguarding American morality from the ostensible sexual threat of
noncitizen women. This dark history casts a lonz shadow, and current
laws remain rooted in these archaic notions of morality by continuinR to
focus penalties on sellers of sex (who tend to be women), without
reciprocal penalties for buyers (who tend to be men). Contemporary
societal views on sellers of sex have changed, however, as society has come
to increasingly tolerate and accept sexual conduct outside the bounds of
marriae. Although societal views surrounding prostitution remain
complex, there is an increased understanding of the different motivations
of sellers of sex, as well as a recognition that individuals forced into
prostitution are victims who need protection. Prostitution-related
immigration laws should be reformed to no longer penalize sellers of sex,
both to bring immigration law in line with modern attitudes towards
sellers of sex and to mitigate the discriminatory effect of the archaic and
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gendered moral underpinnings that initially gave rise to and continue to
show in these laws.
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INTRODUCTION

Ms. Zhang1 is a Chinese woman who fled to the United States over twenty
years ago to escape horrific persecution. She was granted asylum, but her story does
not end there. Ms. Zhang struggled to get on her feet in the United State as a result
of ongoing psychological trauma and limited English proficiency. A few years after
she received asylum, Ms. Zhang had her first contact with the criminal justice
system when she was arrested in a neighborhood known for prostitution.2 She was

1. Name has been changed to protect her privacy.
2. This Article will use the term "prostitution" to refer to the sale of sexual services, which is

the term used in immigration and criminal laws. This Article will use the term "sellers of sex" to refer
to individuals who provide sexual services in exchange for money, goods, or services, including both
those who sell sex as a result of force, fraud, or coercion, and those who choose to sell sex. This Article

[Vol. 9:53
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not convicted of any crime. It is not clear whether Ms. Zhang in fact engaged in any

prostitution-related activities. However, over the next few years, due to her actions

or perhaps the fact that she was in locations where prostitution occurred or was

now suspected by the police to be involved in prostitution, she continued to be

targeted for arrest.3 She was convicted of a few prostitution-related misdemeanors

for intent to engage in prostitution. Ms. Zhang served hardly any prison time.

Ms. Zhang applied for lawful permanent resident status and her application

was denied due to her prostitution-related convictions.4 Although the Department

of Homeland Security (DHS) often initiates removal proceedings after denying

applications for such status, it did not try to deport Ms. Zhang because prostitution-

related crimes are not considered serious enough to warrant the deportation of an

asylee who fears persecution in her home country.5 Almost a decade later, after no

new contacts with the criminal justice system, Ms. Zhang again applied for lawful

permanent resident status, and her application remains pending. If it is approved

and she receives lawful permanent resident status, she could face deportation if the

police target her again for prostitution-related crimes because lawful permanent

residents, unlike asylees, can be deported for prostitution.6

Ms. Zhang's experience highlights many of the troubling facets of

prostitution-related immigration laws, which have long-labelled noncitizens like her
"undesirable."7 First, there can be grave immigration consequences for selling sex,

or even being suspected of selling sex, despite minimal criminal penalties. Second,

prostitution-related immigration laws have targeted sellers of sex, who are often

female. Third, immigration law treats prostitution-related conduct inconsistently,

mandating severe penalties while at the same time providing for relief, waivers, and

exceptions.

acknowledges that prostitution, even when it is a choice, can be exploitative and the result of structures
of oppression. See Corey S. Shdaimah et al., Introduction to CHALLENGING PERSPECTIVES ON STREET-

BASED SEX WORK 9 (Katie Hail-Jares et al. eds., 2017) C'[Tlhis form of work is often exploitative, and
in a world that is overwhelmingly capitalist and patriarchal, viewing sex work as a fully free choice

separate from structures and mores of oppression may be unrealistic or naive."). This Article does not
use "prostitute" (except when referring to or quoting from legislation, case law, or other historical

sources), which can be a stigmatizing term that has social and moral undertones. This Article uses "sex
worker" or "sex work" only in relation to the voluntary sale of sex as a form of employment

3. See infra note 248 (discussing arrests for prostitution based on stereotyping); see also THE

URBAN JUSTICE CENTER, REVOLVING DOOR: AN ANALYSIS OF STREET-BASED PROSTrION IN

NEW YORK CIYy 5, 40-42 (2003), http://sexworkersproject.org/downloads/RevolvingDoor.pdf
[https://perma.cc/PD5L-W6A4] (describing the harassment of sex workers in the form of false
arrests).

4. With her application for permanent resident status, Ms. Zhang applied for a waiver of
inadmissibility to overcome her prostitution convictions, but it too was denied. See infra note 178 and

accompanying text (describing waiver of inadmissibility).
5. See Immigration and Nationality Act (INA) § 241(b)(3), 8 U.S.C. § 1231(b)(3) (2012).
6. See infra Part IL.B (describing the crimes involving moral turpitude ground of deportability).

7. See infra Part I (describing how legislators labeled noncitizens involved or suspected of
involvement in prostitution "undesirable").

20181
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The Immigration and Nationality Act (INA) prescribes significant penalties
for prostitution and related conduct. Selling sex can bar noncitizens from entering
the United States, through either the denial of a visa or entry at the United States
border under the inadmissibility grounds.8 Prostitution-related activities can trigger
removal proceedings to deport a noncitizen, even a lawful permanent resident,
under the crimes involving moral turpitude deportability provision.9 Such activities
can also subject a noncitizen to mandatory detention during the pendency of
removal proceedings.10 Notably, certain penalties apply only to sellers of sex, and
not to buyers.

To understand the current state of prostitution-related immigration laws,
namely the focus on sellers of sex, this Article analyzes the historical development
of such laws. Tracing this evolution, Part I shows that prostitution-related
immigration laws developed primarily in the late 1800s and early 1900s to respond
to the singular concern about the threat of the sexuality of noncitizen women to
American morality. Part II analyzes the current legal landscape of prostitution-
related immigration laws, which reveals that these morality-based origins continue
to permeate the laws through a continued targeting of sellers of sex, generally
women. Part III discusses contemporary societal perceptions of sellers of sex,
illustrated by criminal law, and shows that sellers of sex generally are no longer
viewed as immoral even though views on prostitution remain complex. In light of
changed perceptions of sellers of sex, Part IV recommends that prostitution-related
immigration laws be reexamined and ultimately reformed by Congress and
reinterpreted by the courts to no longer penalize sellers of sex.

Especially under the Trump administration, immigration penalties are a real
threat to noncitizens suspected of prostitution. Immigration law has long been a
tool that has been manipulated to target vulnerable and unpopular groups, and it is
now being wielded like a blunt instrument by the Trump administration. Any
noncitizen who has a run-in with law enforcement, whether ultimately convicted or
not, is at risk of deportation under this administration's policies." These policies

8. See INA § 212(a)(2)(D), 8 U.S.C. 1182(a)(2)(D); INA § 212(a)(2)(A)(i)(1), 8 U.S.C. 5
1182(a)(2)(A)(i)(l). Admission is defined as "lawful entry of the alien into the United States after
inspection and authorization by an immigration officer." INA 5 101(a)(13)(A), 8 U.S.C.
1101@a(13)(A).

9. INA § 237(a)(2)(A), 8 U.S.C. 5 1227(a)(2)(A).
10. INA § 236(c)(1)(A), 8 U.S.C. § 1226(c)(1) (A) ("The Attorney General shall take into custody

any alien who ... is inadmissible by reason of having committed any offense covered in section
1182(a)(2) .... ). Section 212(a)(2) of the INA includes the prosoitution-related ground of
inadmissibility, in addition to the crimes involving moral turpitude ground. INA 5 212(a)(2), 8 U.S.C.
1182(a)(2).

11. This administration is explicitly targeting for removal noncitizens who "have been convicted
of ag, criminal offense" and noncitizens who "have been charged with aty criminal offense that has not
been resolved." See Memorandum from John Kelly, Sec'y, U.S. Dep't of Homeland Sec., to Kevin
McAleenan, Acting Comm'r, U.S. Customs and Border Prot. et al., Enforcement of the Immigration
Laws to Serve the National Interest 2 (Feb. 20, 2017), https://wvww.dhs.gov/sites/default/files/
publications/17_0220 $1_Enforcement-of-the-inmigration-Laws-to-Serve-the-National-Interest.pdf

lhttps://perma.cc/P'3W-DPY6] (emphasis added). Fears of deportation are not unfounded-
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are especially problematic in the context of prostitution, where a conviction is not

needed for immigration penalties to attach, and where women like Ms. Zhang can

be arrested and charged, but later have their charges dropped.'2 Eliminating

immigration penalties for prostitution thus offers a small but significant step

towards protecting vulnerable populations that have had a long history of being

targeted by morality-based provisions.

I. HISTORY OF PROSTITUTION-RELATED IMMIlGRATION LEGISLATION

Prostitution-related immigration laws have a dark history-under the

justification of protecting "American" morality, they labeled noncitizen women as
"undesirable" and targeted them for their perceived sexuality.'3 Conceptions of

American morality around the turn of the twentieth century accepted sexual

intercourse only within the confines of monogamous marriage. Even when they

were forced into prostitution, women, especially noncitizen women, were blamed

as the primary threats to monogamous marriage, rather than the men who bought

sex. The first federal prostitution-related immigration law in 1875 targeted

noncitizen women, focusing on Chinese women, who were viewed as sexually

deviant and thus serious threats to white families.14 The bulk of prostitution-related

immigration laws developed in the next several decades, continuing to use the

protection of American morality as their justification to single out noncitizen

women for increasingly harsh penalties.

A. Act Supplementay to the Acts in Relation to Imimigration (Page Law) (1875)

The first federal immigration law to target prostitution was the Page Law,

enacted in 1875.15 The Page Law, passed in the context of rising anti-Chinese

sentiment, targeted Chinese women as "undesirable" immigrants due to the

Inmigration and Customs Enforcement (ICE) agents have targeted noncitizens at their court

appearances, including at the Human Trafficking Intervention Court in New York City, which is

designed to provide rehabilitative services to individuals charged with prostitution. See Beth Fertig,
When ICE Shows Up in Human Trafficking Courts, WNYC (June 22, 2017), http://www.wnyc.org/

story/when-ice-shows-court/; see also Press Release, Immigrant Def. Project, IDP Unveils New
Statistics & Trends Detailing Statewide ICE Courthouse Arrests in 2017 (Dec. 31, 2017),
https://www.inrnigrantdefenseproject.org/,Ap-content/uploads/ICE-Courthouse-Arrests-Stats-Trends-
2017-Press-Release-FINAL.pdf https://perma.cc/6Y3G-LC8A] (reporting over 1200% increase from
2016 to 2017 in reports of ICE arrests or attempted arrests in New York courts).

12. SeeJOHN F. DECKER, PROSTITUTION: REGUL ATION AND CONTROL 104-06 (1979); supra

note 3 (describing false arrests to harass individuals suspected of prostitution and arrests based on

stereotyping). Additionally, because a conviction is not needed to trigger the prostitution inadmissibility

ground, even an arrest for prostitution can arouse the suspicion of immigration officials and

adjudicators. See infra note 128 and accompanying text.
13. See generaly Kerry Abrams, Polygany, Prostitution, and the Federalization of Immigration Law,

105 COLUM. L. REV. 641, 647 (2005) ("[Rlegulation of marriage and the family and the implementation

of population policy are at the root of much of American immigration law.").
14. Act Supplementary to the Acts in Relation to Immigration (Page Law), ch. 141, 18 Stat. 477

(1875) (repealed 1974); see also infra Part L.A (discussing the legislative history of the Page Law).
15. 18 Star. 477.

2018]
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perceived threat they posed to American morality through their potential to bring
prostitution to the United States and thereby corrupt white families.16

The Page Law restricted the entry of women coming to the United States to
engage in prostitution, and specifically targeted women from East Asia for
additional restrictions.'7 Section 5 made it unlawful for "women 'imported for the
purposes of prostitution"' to "immigrate into" the United States.18 Noncitizens
were subject to screening upon arrival in the United States to determine whether
they were coming for purposes of prostitution.19 Section 1 specifically targeted
individuals from "China, Japan, or any Oriental country" for additional screening at
a port of embarkation to determine whether they had "entered into a contract or
agreement... for lewd and immoral purposes.'20 Women from these Asian
countries needed to obtain certificates of immigration before embarking for the
United States.21 This section also criminalized the importation of women into the
United States for the purposes of prostitution.22

Rising anti-Chinese sentiment in the wake of increased Chinese immigration
to the United States was the backdrop for the Page Law, as white Americans felt
threatened by the changing character of California.23 Less than a decade after the
enactment of the Page Law, Congress passed the infamous Chinese Exclusion Act
in 1882, which further codified this anti-Chinese sentiment by halting the
immigration of Chinese laborers to the United States, in addition to barring Chinese
individuals from naturalizing.24 In the midst of this anti-Chinese hostility, the Page

16. Not only was the Page Law the first federal immigration law to target prostitution, it was
also the first federal immigration law to restrict generally the entry of "undesirable" noncitizens into
the United States. See E.P. HUTCHINSON, LEGiSLATIVE HISTORY OF AMERICAN IMMIGRATION
POLICY 1798-1965, at 66 (1981) ("From this beginning [the 1875 Act], exclusion was to develop into
a major instrument of immigration policy."). Before 1875, states generally individually regulated
immigration. See GERALD L. NEUMAN, STRANGERS TO THE CONSTITUTION: 1MMIGRANTS,
BORDERS, AND FUNDAMENTAL LAW 19-43 (1996) (describing state laws regulating immigration prior
to the Page Law); Abrams, stpra note 13, at 645, 664-77 (same).

17. In addition to prostitution, the Page Law also imposed penalties on the importation of
coolie labor, which had previously been criminalized by the Coolie Trade Prohibition Act. See §§ 2, 4,
18 Star. 477; Act of Feb. 19, 1862 (Coolie Trade Prohibition Act), ch. 27, 12 Star. 340 (repealed 1974);
see also RONALD J. TAKAKI, STRANGERS FROM A DIFFERENT SHORE: A HISTORY OF ASIAN
AMERICANS 36 (1990) (defining the term "coolie" as "unfree laborers who had been kidnapped or
pressed into service by coercion and shipped to foreign countries").

18. § 5, 18 Star. 477.
19. Id. This screening upon arrival in the United States was not limited to Asian women. See id.
20. Id. § 1; see also Abrarns, supra note 13, at 641, 695-96.
21. § 1, 18 Stat. 477; see also Abrams, s;npra note 13, at 698-702 (discussing imrmgration process

for Chinese women under Page Law).
22. 5 3, 18 Star. 477 (making it a felon' for "knowingly and willfully import[ing], or caus[ing]

any importation of, women into the United States for the purposes of prostitution .... ."). In addition
to targeting prostitution, the Page Law made it unlawful for "persons... undergoing a sentence for
conviction in their own country of felonious crimes" to enter the United States, excluding political'
prisoners. Id. § 5.

23. The first Chinese immigrants arrived in California in the late 1840s, and by 1880, there were
over 75,000 Chinese immigrants in California. See Abrams, siora note 13, at 649-50.

24. Chinese Exclusion Act of May 6, 1882, ch. 126, 22 Stat. 58 (repealed 1943).
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Law was passed to protect white American families from the perceived sexual threat

of Chinese women.25 The perceived threat was two-fold-the threat that permitting
the entry of Chinese women would bring prostitution to the United States as well

as lead to the birth of Chinese-origin United States citizens, further decreasing the

percentage of white Americans and changing the character of the electorate on the
West Coast.

26

Before the passage of the Page Law, President Ulysses Grant addressed

Congress in 1874, calling for immigration legislation against the "evil practice" of

prostitution by Chinese women.27 He explained that "[h]ardly a perceptible

percentage of [Chinese women] perform any honorable labor, but they are brought

for shameful purposes, to the disgrace of the communities where settled and to the

great demoralization of the youth of these localities. '28 The legislative history of the

Page Law mirrors President Grant's views and shows that the legislation's

uncontroversial goal was to protect white families from the perceived sexual

deviance of Chinese women by restricting their immigration.29 California

Congressman Horace F. Page, the bill's sponsor, explained the purpose of the Page

Law as curbing the decline that Chinese women were causing in the morality of

white Americans in California. He described white Americans as "stout-hearted

25. In particular, Americans focused on the differences between prevailing sexual norms in

China and the United States-most notably prostitution, but also concubinage and polygamy, which

were accepted in Chinese society. See NANCY F. COTT, PUBLIC Vows: A HISTORY OF MARRIAGE AND

THE NATION 136 (2000); Abrams, supra note 13, at 642-43. In 1870, an estimated fifty to seventy
percent of the over two thousand Chinese women living in San Francisco were sellers of sex. See

GEORGE ANTHONY PEFFER, IF THEY DON'T BRING THEIR WOMEN HER..: CHINESE FENIALE

IMMIGRATION BEFORE EXCLUSION 6, 11, 124 n.13 (1999); BENSON TONG, UNSUBMISSIVE WOvMEN
15 (1994); JUDY YUNG, UNBOUND FEET: A SOCIAL HISTORY OF CHINESE WOMEN IN SAN

FRANciSco 19,45-46, 320 n.89 (1995). But see Corr, supra note 25, at 137 ("The Page Act was sparked

less by the scale of Chinese prostitution, which was small, than by what it banefully represented.").
26. See Abrams, supra note 13, at 661-63 (arguing that Chinese women who emigrated to the

United States were viewed as presenting a "threat of reproduction" through the potential for the birth
of Chinese-origin United States citizens and for miscegenation).

27. Id. at 691 (quoting 3 CONG. REC. 3-4 (1874)).
28. Id. (quoting 3 CONG. REC. 3-4 (1874)); see also HUTCHINSON, supra note 16, at 65 (citing

S. 971, 37th Cong. 1188 (1861); H.R. 1588, 37th Cong. 3895 (1861)). Even though there was a

recognition that Chinese women could be forced or coerced into prostitution, they were nevertheless

viewed as a threat because their perceived "slavish character" made them more susceptible to being

forced or coerced. See Abrams, supra note 13, at 658 ("White women 'so much better understood' their

rights that they were less likely to be duped into indentured servitude and were therefore less of a moral

threat" (quoting S. REP. NO. 44-689, at 146-48 (1877) (statement of Alfred Clarke, Clerk at the San

Francisco Police Department)).).
29. See COr, supra note 25, at 137-38 ("The Chinese prostitute, standing outside of and boding

no good for Christian-model monogamy, signified the threat to American values in Chinese

immigration .... ); Abrams, supra note 13, at 692-95 (detailing legislative history); supra note 25

(describing the differences in sexual norms between the United States and China and providing

estimates of the rate of prostitution among Chinese women in San Francisco); see also STAFF OF

H. COMM. ON THE JUDICIARY, 100TrH CONG., GROUNDS FOR EXCLUSION OF ALIENS UNDER THE

IMMIGRATION AND NATIONALITY ACT: HISTORICAL. BACKGROUND AND ANALYSIS 7 (Comm. Print

1988) ("[The Page Law] was unaccompanied by printed reports or any House or Senate floor debate,
apparendy because of its noncontroversial nature.").
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people" who had come to California "with their wives and children," but were now
threatened by a "deadly blight. '30 His bill aimed to "'place a dividing line between
vice and virtue' and 'send the brazen harlot who openly flaunts her wickedness in
the faces of our wives and daughters back to her native country."'31 Senator
Cornelius Cole described Chinese women as "the most undesirable of population,
who spread disease and moral death among our white population.' 32 These
statements, which cast blame for prostitution solely upon noncitizen women,
conspicuously fail to mention the role of buyers, a pervasive theme in prostitution-
related immigration legislation.

The practical effect of the Page Law was an almost complete halt of the
immigration of Chinese women.33 The Page Law, which remained on the books for
almost a century, was only the beginning of morality-based immigration legislation
targeting noncitizen women as the bad actors.

B. An Act to Regulate the Immigralion of Aliens into The United States (1903)

In 1903, Congress passed a comprehensive piece of inimigration legislation
that strengthened the provisions of the Page Law for the same purpose-to protect
American morality from noncitizen women.34 This law did not single out any
particular race like the Page Law and was used to begin targeting new communities
of immigrants from southern and eastern Europe in addition to Asian women.35

The 1903 Act enumerated expansive "classes of aliens" who were "excluded
from admission into the United States.'36 These classes included "prostitutes, and
persons who procure or attempt to bring in prostitutes or women for the purpose
of prostitution."37 This inclusion was uncontroversial-the legislative history found

30. Abrams, supra note 13, at 694 (quoting 3 CONG. REc. APPX. 44 (1875)).
31. Id. at 692-95 & n.331 (quoting 3 CONG. REC. APPX. 44 (1875)).
32. Abrams, sipra note 13, at 663 (quoting Cornelius Cole: The Senator Intervieved !y a Chronicle

Reporter, S.F. CHRON., Oct. 23, 1870, at 1).
33. See CoTT, supra note 25, at 138 (discussing the impact of the Page Law on the population

of Chinese women in California); PEFFER, supra note 25, at 9 (describing how government officials
"demonstrated a consistent unwillingness, or inability, to recognize [Chinese] women who were not
prostitutes among all but wealthy applicants for immigration"); Todd Stevens, Tender Ties: Husbands'
Rights and Racial Excusion in Chinese Marriage Cases, 1882-1924, 27 L. & SOC. INQUIRY 271, 272
(2002) (identifying one of the reasons that low numbers of Chinese women immigrated to the United
States as "restrictive U.S. immigration laws, especially those concerning prostitution").

34. Immigration Act of 1903 (An Act to Regulate the Immigration of Aliens into the United
States), ch. 1012, 32 Stat. 1213; see also infa notes 35, 42-44 and accompanying text (discussing the
motivations underlying the passage of the 1903 Act).

35. See MARTHA GARDNER, THE QUAITlEs OF- A CITIZEN: WOMEN, IMMIGRATION, AND
CITIZENSHIP, 1870-1965, at 60-62 (2C05) ("When the Immigration Acts of 1903, 1907, and 1910
reiterated general restrictions against prostitutes, the application of the policy was redirected toward
new European arrivals.").

36. § 2, 32 Stat. 1213. The March 3, 1891 Act first enumerated a class of noncitizens excluded
from admission. Act of March 3, 1891, ch. 551, 5 1, 26 Stat. 1084.

37. § 2, 32 Stat. 1213; see also S. REP. No. 80-1515, at 355 (1950) ("The barring of immigrants
on moral grounds was among the very first exclusion clauses.'). A conviction for prostitution
was not reqwred for exclusion, which remains the law today under the prostiution-related
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Congress has in the past eliminated immigration penalties for some consensual
sexual conduct, recognizing that these laws no longer reflected societal views on the
activity. For example, Congress removed the homosexuality inadmissibility ground
even before the Supreme Court ruled that consensual homosexual conduct is
constitutionally protected.239 The Immigration Act of 1917 first excluded
homosexuals from the United States under a provision that prohibited the
admission of "persons of constitutional psychopathic inferiority" certified by a
physician to be "mentally... defective. '240 Homosexuality continued to be subject
to immigration penalties until 1990 under "psychopathic personality" and "sexual
deviation" grounds.241 Prior to the enactment of the 1990 legislation, a
Congressional Report explained that "changing attitudes in American society and
within the medical community toward... sexual orientation require a modification
of the statute in order to prevent the perpetuation of unfair stigmas, and to ensure
that fundamental notions of human dignity are respected.'242 The Report
recommended the repeal of the "sexual deviation" ground "to make it clear that the
United States does not view personal decision about sexual orientation as a danger
to other people in our society.'243 Similar to how homosexuality is no longer
considered a danger to society, sellers of sex are generally no longer viewed by
society as dangerous and immoral.

Second, prostitution should no longer be an inadmissibility ground because

solicitation, the "direct precursor" to prostitution, is not explicitly such a ground.244

There is no meaningful reason why prostitution should be an inadmissibility ground

when solicitation is not. Moreover, contemporary understanding is that buyers are

just as, if not more, culpable than sellers of sex.245 Nevertheless, if buyers of sex do

239. See Immigration Act of 1990 (IMMACT 90), Pub. L. No. 101-649, 104 Stat. 4978; see also
Lawrence v. Texas, 539 U.S. 558 (2003). Although the legislative history reflects concerns over how the

American public would view the removal of this ground, Congress nevertheless eliminated it. See,
eg., STAFF OF H. & S. COMNMS. ON THF JUDICIARY, 97TH CONG., U.S. IMMIGRATTON POI CY AND

THE NATIONALINTEREST 349 (Comm. Print 1981) (stating the concern of some members of the Select

Commission on Immigration and Refugee Policy that the "media would focus on such proposed

changes as eliminating the bar against homosexuals" and recognizing "the controversial nature of some
of the proposed recommendations on grounds of exclusion").

240. Immigration Act of 1917, ch. 29, § 3, 39 Stat. 874 (1917) (repealed 1952).
241. See 104 Stat. 4978; Act of Oct. 3, 1965, 79 Stat. 911; 8 U.S.C. § 1182(a)(4) (1976 and

Supp. V 1981); Boutilier v. Immigration & Naturalization Srv., 387 U.S. 118, 120 (1967) ("The
legislative history of the Act indicates beyond a shadow of a doubt that the Congress intended

the phrase 'psychopathic personality' to include homosexuals . .. ."); H.R. REP. No. 955 (1990)

(Conf. Rep.). See general/y Robert Foss, The Demise of the Homosexual Exclusion: New Possibilities for
Gay and Lesbian Immigration, 29 1-IARV. C.R.-C.L. L. REV. 439 (1994) (discussing the history of the
exclusion of homosexuals).

242. H.R. REP. No. 100-882, at 19 (1988) (Conf. Rep.). Unlike prostitution, which is a criminal
exclusion, the "psychopathic personality" ground was considered to be a health-related exclusion. See
id. at 19-20 ("Not only is this provision out of step with current notions of privacy and personal dignity,
it is also inconsistent with contemporary phychiatric Isic] theonies.').

243. Id. at 20.
244. See Rohit v. Holder, 670 F.3d 1085, 1089-90 (9th Cir. 2012).
245. See supra notes 220, 224-226 and accompanying text.
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not warrant a specific inadmissibility ground in the immigration laws, neither should
sellers.

Third, Congress should eliminate prostitution as an inadmissibility ground
because it presents administrability problems that create inconsistent and biased
enforcement. The prostitution inadmissibility ground captures conduct that may be
legal in other jurisdictions, both abroad and in parts of the United States.246

Accordingly, individuals engaging in lawful conduct may be subject to immigration
penalties. Additionally, there is no bright-line test to determine whether a
noncitizen's conduct falls under this ground-a conviction is not necessary.247 If a
noncitizen has no convictions, a government official must determine in some other
way whether he or she has sold sex in the past, or even more challenging, whether
he or she will sell sex in the future. Like criminal laws that permit police to arrest
individuals for intent to commit prostitution, which are criticized for allowing police
to arrest individuals who "look like prostitutes," this indeterminate standard too can
lead to abuses and stereotyping by officials trying to determine whether this ground
applies.248 In light of the above reasons, Congress should eliminate prostitution as
an inadmissibility ground.

B. Criies Involving Moral Turpitude

Not only should Congress remove prostitution from the inadmissibility
grounds, adjudicators should also conclude prostitution is no longer a crime
involving moral turpitude. The very definition of crimes involving moral turpitude
not only allows for, but requires, the reexamination of whether conduct involves

246. See 22 C.F.R. 5 40.7(a)(12)(iii) (1990) ("A person who comes under one or more of the
categories of persons described in INA 212(a)(12) is ineligible to receive a visa under that section even
if the acts engaged in are not prohibited under the laws of the foreign country where the acts
occurred.'); Visas; Regulations and Documentation Pertaining to Both Nonimmigrants and Immigrants
Under the Immigration and Nationality Act, 52 Fed. Reg. 42,590-01, 42,594 (Nov. 5, 1987) (same);
supra text accompanying notes 126-131 (discussing the text of the prostitution inadmissibility ground).

247. See supra note 128 and accompanying text. But even if a conviction was required, the
enforcement of prosotution-related criminal laws has a racial and gender bias. See supra note 230. The
exclusion grounds that captured homosexuality were ceiticized for similar reasons related to inconsistent
application. See. e.g., STAFF O1 -H. & S. COMmiS. ON THE JUDICIARY, 97TH CONG., U.S. IMMIGRATION
POLICY AND THE NATIONAl INTEREST 238 (Comm. Print 1981) ("Others [members of the Select
Commission on Imrmigration and Refugee Policy] believe that such language as "mental defect" or
"sexual deviation" is too vague for consistent, equitable interpretation ....

248. See Karen Struening, Walking While Wearing a Dress: Prostitution I.oitering Ordinances and
the Policing oJ Christopher Street, 3 STAN. J. CRIM. L. & PO'Y 16, 18-19, 46 (2016); Sex Workers at
Risk: Condoms as Evidence of Prostitution in Four US Cities, HuM. RTS. WATCH (July 19,
2012), http://wvw-.hrw.org/ node! 108771 /section/2 [https://perma.cc/NN3K-R\V<K] ('Police
stops.. . are often a result of profiling, a practice of targeting individuals as suspected offenders for
who they are, what they are wearing and where they are standing, rather than on the basis of any
observed illegal activity."); see airo SEN. REP. NO. 61-196, at 19 (1909) (describing how immigration
officials must judge women at ports of entry "mainly by their appearance and the stories they
tell'); GARDNER, supra note 35, at 52-57 ("[1]mmnsgration officials attempted to discern immoral from
moral [Chinese] women through careful observation of women's appearance and their behavior and
repeated interrogation of their testimony.'); Abrams, supra note 13, at 682-83 (discussing the
stereotyping of Chinese women when determining their involvement m prostitution).
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moral turpitude in light of society's changed moral views.249 Upon such a
reexamination of the sale of sex, adjudicators should conclude that it does not
categorically involve moral turpitude in light of contemporary understandings of the
victimization of sellers of sex as well as their motivations, which show that their
conduct is generally no longer considered base, vile, or depraved.

Case law has recognized this need to review whether prostitution is still a crime
involving moral turpitude. Acknowledging that it had been "many years" since it
had addressed this question "in a precedent decision," the BIA noted a recent
"transformation" of views on prostitution.250 Using the criminal justice system as a
proxy for societal views, it noted that "simple prostitution in some states [is
becoming] a regulatory offense and.., a quality of life crime to prevent public
disorder."251 The Sixth Circuit also recognized society's changing attitudes towards
prostitution.25 2 It went so far as to conclude that "there is now increased attention

to the question of whether and to what extent prostitution should be
criminalized.' '253 Both, however, declined the opportunity to reconsider whether
prostitution involves moral turpitude in light of contemporary perspectives.254

Rather than shirk the thorny question whether prostitution involves moral
turpitude in contemporary times, adjudicators should confront this issue head on,
and conclude that the sale of sex is no longer a crime involving moral turpitude.

Prostitution does not categorically involve moral turpitude because state
criminal laws capture conduct that does not involve moral turpitude, namely the
sale of sex by individuals who are trafficked or otherwise forced to sell sex. If not
all conduct that may be realistically prosecuted under the criminal statute involves

249. The BIA has explained that "the nature of a crime is measured against contemporagy moral
standards and may be susceptible to change based on the prevailing views of society." In re Torres-
Varela, 23 1. & N. Dec. 78, 83 (BIA 2001) (emphasis added); see also In re Ortega-Lopez, 26 1. &
N. Dec. 99, 100 n.2 (BIA 2013), revd, 834 F.3d 1015 (9th Cir. 2016), remanded to 27 I. & N. Dec. 382
(BIA 2018) (holding courts must consider "the evolving nature of what conduct society considers to
be contrary to accepted rules of morality.. . ."). In 2013 and again on remand in 2018, the BIA
addressed the question whether sponsoring or exhibiting an animal in animal fighting constituted a
crime involving moral turpitude and used contemporary social norms to ultimately conclude that it
does. In re Ortega-Lopez, 27 I. & N. Dec. at 390; Tn re Ortega-Lopef, 26 1. & N. Dec. at 100 n.2. The
BIA reasoned that it involves "reprehensible conduct," namely the "intentional infliction of harm or
pain on sentient beings that are compelled to fight," In re Ortega-Lope, 26 I. & N. Dec. at 101-03. As
support, it cited the "increasing national consensus against this activity" reflected by recent laws
prohibiting animal fighting. Id.

250. In re Sehmi, 2014 WL 4407689, at *7 (BA Aug. 19, 2014) (citing Ortega-Lopeq, 26 1. &
N. Dec. at 100 n.2). But see supra notes 153, 155-157 and accompanying text (describing a 2018 BIA
decision that states in dicta that prostitution is "unquestionably" a crime involving moral turpitude).

251. In re Sehmi, 2014 WL 4407689, at *7.
252. Reyes v. Lynch, 835 F.3d 556, 561 (6th Cir. 2016) ("[O]ur society's-and the BIA's-views

regarding prostitution and solicitation of prostitution may continue to transform.").
253. Id. (citing Emily Bazelon, Should Prostitution Be a Crime?, N.Y. TIMES, May 5, 2016,

http:/ /www.nyimes.com/2016/05/08/magazine/ should-prostitution-be- a-crime.htm).
254. See Reyes, 835 F.3d at 561 (deferring under Chevron to the BIA's precedential opinions on

prostitution as a crime involving moral turpitude, concluding that they were not unreasonable); In re
Sehmi, 2014 WL 4407689, at *7.
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moral turpitude, then a conviction under that statute cannot categorically involve
moral turpitude.255 Individuals who are trafficked or otherwise forced into
prostitution are routinely prosecuted under state laws criminalizing prostitution.256

Such individuals do not act with the requisite culpable mental state, nor can their
conduct be base, vile or depraved since their actions are not voluntary. 257 Because
individuals who are trafficked and forced into prostitution are prosecuted under
state criminal laws, prostitution cannot categorically involve moral turpitude.

Additionally, prostitution is increasingly viewed as a form of employment,
with many individuals being forced to sell sex because of their economic
circumstances.258 Although prostitution remains criminalized, this cannot be the
end of the moral turpitude inquiry since "[n]ot every offense contrary to good
morals involves moral turpitude."259 Something else is needed for a crime to involve
moral turpitude-a "vicious motive or a corrupt mind.' '26° The sale of sex as a form
of employment does not reflect a vicious motive or a corrupt mind.261 Although
society at the turn of the twentieth century wholesale labeled sellers of sex as
immoral, contemporary understandings of prostitution show that sellers of sex do
not engage in prostitution to fulfill lustful desires or corrupt society.262 Because not

255. See supra notes 147-148 and accompanying text (describing the categorical approach).
256. See DANK ET AL., spra note 227, at 1-5, 10-11, 15-22 (describing arrests and prosecutions

of trafficking victims for prostitution); supra note 222 (describing the criticism that state criminal laws
capture individuals who are forced to sell sex). Additionally, in recognition of the fact that their crminal
laws are capturing individuals trafficked and forced into prostitution, some states have provided for
vacarur and expungement of prostitution convictions for such victims. See supra note 222.

257. See spra notes 143-146 (describing the categorical approach). Indeed, recent legislation
shows a recognition that prostitution can be a form of victimization through its creation of forms of
immigration relief for noncitizens forced into prostitution. See supra text accompanying notes 114-118.

258. See supra notes 200, 223 (describing sex work as a form of employment).
259. In re D-, 1 1. & N. Dec. 190, 194-95 (BA 1942). The Ninth Circuit went so far as to

conclude that in the present, "consensual sexual conduct among adults may not be deemed 'base, vile,
and depraved' as a matter of law simply because a majority of people happen to disapprove of a
particular practice," and that "Imlore is required for moral turpitude." Nunez v. Holder, 594 F.3d 1124,
1132-33 (9th Cir. 2010).

260. In re D-, 1 1. & N. Dec. at 194.
261. See supra notes 219-223 (describing contemporary understandings of the motivations of

sellers of sex).
262. The treatment of indecent exposure in crimes involving moral turpitude jurisprudence

bolsters this conclusion. When analyzing whether indecent exposure involves moral turpitude, the BIA
focused on intent, holding that it does not involve moral turpitude when there is "no indication whether
the exposure was to arouse the sexual desires of the parties concerned or with a lewd or lascivious
intent .. " In re Cortes Medina, 26 1. & N. Dec. 79, 82-83 (BIA 2013) (quoting In re P-, 2 1. &
N. Dec. 117, 121 (BIA 1944)). This lewd intent "is what makes it 'base, vile, or depraved, and contrary
to the accepted rules of morality."' In re Cortes Medina, 26 1. & N. Dec. at 82-83 (quoting In re Ajami,
22 1. & N. Dec. 949, 950 (B1A 1999)). But see In re Lambert, 11 1. & N. Dec. 340 (BIA 1965) (holding
that renting a room with knowledge that it would be used for prostitution or lewdness was a crime
involving moral turpitude).
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all instances of prostitution involve base, vile, or depraved conduct, prostitution
cannot categorically be a crime involving moral turpitude.263

Moreover, prostitution does not involve moral turpitude because it is conduct
that is malum prohibitum, as compared with an act that is malum in se.264 The Ninth
Circuit, when concluding that statutory rape was not a crime involving moral
turpitude, reasoned that the relevant criminal statute "proscribe[d] some conduct
that is malumprohibitum.' 265 The Ninth Circuit so reasoned for several reasons. First,
it concluded the conduct was ma/um prohibitum because the sexual activity at issue
would have been legal if the adult and minor were married, as provided in another
section of the penal code.266 Second, the Ninth Circuit cited the fact that some of

the conduct encompassed by the criminal statute is legal in other states.267 Third,

the purpose of California's statutory rape law "was not moral, so much as
pragmatic-they were attempting to reduce teenage pregnancies."268 For reasons
similar to those cited by the Ninth Circuit, prostitution laws proscribe conduct that
is malumprohibitum. Prostitution is now a public order or regulatory offense in many
jurisdictions, aimed to maintain order and promote public health.269 Prostitution
also is not universally criminalized-it is legal in parts of Nevada and in other
countries.270 Because prostitution laws encompass conduct that is malumprohibilum,
prostitution should not categorically be a crime involving moral turpitude.

Finally, prostitution cannot be a crime involving moral turpitude simply
because the sexual activity involves a commercial transaction.271 Such a rationale
necessarily would encompass other activities like exotic or nude dancing that can
involve sexual contact, which, like prostitution, involve payment for a sexual
activity, albeit of a different nature. However, nude dancing, even where it is in
violation of local law, has not been considered a crime involving moral turpitude.272

The Ninth Circuit's decision in Rohit v. Holder is illustrative of the problems
of concluding prostitution categorically involves moral turpitude and should not be

263. See Quintero-Salazar v. Keisler, 506 F.3d 688 (9th Cir. 2007) (holding that statutory rape
is not categorically a crime involving moral turpitude for several reasons, including the fact that not all
conduct captured by the criminal statute involves moral turpitude).

264. See shpra note 146 and accompanying text (describing the distinction between malum in se
and malum prohibitium and its use in moral turpitude analysis).

265. Quinlero-SalaZar, 506 F.3d at 693.
266. Id.
267. Id.
268. Id.
269. See supra note 228 and accompanying text.
270. See NEv. REV. STAT. § 201.354 (2017); Brief of Amicus, American Immigration Lawyers

Ass'n at 19-21, In re R-S-S- (BIA 2012) (describing decriminalization and/or legalization of prostitution
in other countries).

271. See In re Ortega-Lopez, 27 I. & N. Dec. 382, 386 (BIA 2018) (stating in dicta that
prostitution involves moral turpitude because "of the socially degrading nature of commercialized
sexual services .... D.

272. Nunez v. Holder, 594 F.3d 1124, 1138 (9th Cir. 2010); In re Cortes Medina, 26 I. &
N. Dec. 79, 85-86 (BIA 2013).
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followed.273 Rohit explains that prostitution involves moral turpitude because it
"always involves sexual exploitation."274 The panel's conclusion seems to have
stemmed from the assumption that either all instances of prostitution are forced, or
that prostitution can never be a voluntary choice and thus is always exploitative.275

If the panel believed that all instances of prostitution are forced, this belief is
factually incorrect. Although prostitution certainly can involve sexual exploitation,
it is not the case that every instance of prostitution involves forced sex.276

Additionally, this reading results in the punishment of the party that is being sexually
exploited by triggering immigration consequences for noncitizens who sell sex. In
other words, by triggering penalties for a noncitizen who sold sex, the court's
reasoning suggests that the noncitizen who is being exploited and forced to sell sex
is the bad actor. Even if the panel acted under the assumption that prostitution can
never be a voluntary choice, the same problem of punishing the victim arises.

Because sellers of sex are generally no longer considered a serious threat to
morality, and may be victims in certain cases, it is becoming increasingly difficult to
justify harsh immigration penalties for prostitution, especially in light of the
pragmatic and doctrinal problems identified above. Congress and the courts should
therefore take this opportunity to remove these outdated morality-based provisions
from immigration law.

CONCLUSION

Prostitution-related immigration laws are some of the last remaining vestiges
of morality-based immigration legislation enacted at the turn of the twentieth
century. These laws are outdated and fail to take into account contemporary
understandings, reflected in the criminal justice system, that prostitution is not a
serious crime against morality, but rather that many individuals involved in
prostitution are victims or sell sex for economic reasons. Additionally, prostitution-
related immigration laws continue to unfairly impact noncitizen women, making
them more vulnerable to serious exploitation and abuse. These laws sow a distrust
of the government, as women involved in prostitution are reluctant to report crimes
to law enforcement for fear of penalties. Therefore, both to cleanse the law of the
gendered and outdated notions of morality that continue to underpin these laws,
and also to better protect this vulnerable population, immigration laws should
dispose of penalties for the sale of sex.

It is especially important to protect this vulnerable population today in light
of the Trump administration's scapegoating of noncitizens. Vociferous rhetoric

273. See Rohit, 670 F.3d 1085. Although Rohit ultimately addressed the issue whether solicitation
involves moral turpitude, it referenced prostitution in concluding that it does. See id.

274. Id. at 1090. Rohit was attempting to distinguish prostitution from statutory rape, which the
Ninth Circuit has held does not involve moral turpitude. See id.

275. See supra notes 195-199 and accompanying text (describing the belief of some feminists
and evangelical Christians that prostitution cannot be a voluntary choice).

276. See, e.g., ValerieJenness, From Sex as Sin to Sex as Work: COYOTE and the Reorgani-ation
of Prostitution as a Social Problem, 37 SOC. PROBS. 403, 405-06 (1990).
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from the administration, especially President Trump himself, mirrors that from the
turn of the twentieth century, branding noncitizens as undesirable and threats to
American values. When he announced his presidential bid, Tramp specifically
referred to Mexican immigrants as "people that have lots of problems" and who are
"bringing crime. '277 In a July 2017 speech in Poland, he spoke of threats to the
"West," including "dire threats ... to our way of life." He specifically spoke of
"Americans, Poles, and the nations of Europe" working together to "confront
forces, whether they come from inside or out, from the South or the East, that
threaten over time to undermine these values and to erase the bonds of culture,
faith and tradition that make us who we are."'278 This rhetoric, which mirrors that
from the turn of the century, is being translated to action, resulting in widespread
targeting of noncitizens through immigration laws and policies. The Trump
administration has shown no restraint. Unfettered discretion has allowed the
government to use immigration laws against unpopular groups. During these
increasingly tumultuous times the reforms outlined in this Article will provide some
protection to noncitizens suspected of selling sex, an especially vulnerable
population accused of conduct society no longer views under the same lens as it did
around the turn of the twentieth century, by ensuring that they are squarely outside
of the freely exercised discretionary power of the Tramp administration and are no
longer subject to immigration penalties.

277. Full Text: Donald Trump Announces a Presidential Bid, WASH. POST, June 16,
2015, https:/ /www.washingtonpost.com/news/post-pohitics/wp/2015/06/16/full-text-donal d-
trump-announces-a-presidental-bid/ [https://perma.cc/B\JP6-DAN9].

278. Trump's Speech in Warsaw (Full Transcipt, Video), CNN (July 6, 2017), http://www.cnn.com/
2017/07/06/pohtics/trump-speech-poland-transcript/index.html [https://perma.cc/Z4HW-7AZG].
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