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I. INTRODUCTION

In the wake of the April 13, 1998, announcement of a mega-merger
between BankAmerica and NationsBank, creating the first ever coast to
coast banking organization, it is essential to examine how these merger and
acquisition deals will affect bank customers. San Diego, almost Bank-
America’s hometown,' is a stark illustration of this national trend. This deal
alone will affect over twenty-nine million bank customers in twenty-two
states;* merger mania has the potential to affect over 140 million depositors
and customers nationally.

Since the financial regulatory changes of the 1980s, especially deregu-
lation and interstate banking, financial institutions have used mergers and
acquisitions as their primary method of growth. While the amalgamation
option has been tremendously successful for banking organizations, it has
been perilous for bank customers. The national and super-regional financial
institutions, no longer in a position where they have to please all the deposi-
tors all the time, have reduced services to the individual customer, instituted
higher fees for services offered, reduced support to the communities in
which they do business, and there are less opportunities for small business
credit. Since the merger frenzy began, the sheer number of financial institu-
tions a depositor has vying for their business has been significanfly reduced.
The disappearance of banking organizations in San Diego was a preview of
what was to happen nationally. .

In 1985, there were 14,417 insured commercial banks and 3,626 insured
savings institutions doing business in the United States.’ At the industry’s
largest point there were 30,000 commercial banks in the United States.* Of
the insured savings institutions, 219 were located in California.’ By 1996,
9,530 insured commercial banks and 1,924 insured savings institutions re-
mained, and only sixty-six of those insured savings institutions continued to
do business in California.® “Troubles for California banking gained national
prominence when Security Pacific’s position continually weakened in its
‘equal merger’ with BankAmerica. This merger with its shifting equilibrium
also foreshadowed the changing fortunes of [northern and southern Califor-

1. BankAmerica is actually headquartered in San Francisco. Under the terms of the
BankAmerica/NationsBank deal, the merged bank will be headquartered in North Carolina,
which will have significant and immediate ramifications on the San Diego and California
economies.

2. See Bank Merger OK’d—BankAmerica, NationsBank Approved by Federal Reserve,
THE DALLAS MORNING NEWS, Aug. 18, 1998, available in 1998 WL 13095820.

3. See DIV. OF RESEARCH AND STATISTICS, FDIC, A STATISTICAL HISTORY OF THE UNITED
STATES BANKING INDUSTRY 1934-1996 A-1, B-2 (1997) [hereinafter STATISTICS ON
BANKING].

4, See REFORMING FINANCIAL SYSTEMS: HISTORICAL IMPLICATIONS FOR PoLICY 86
(Gerard Caprio Jr. & Dimitri Vittas eds., 1997) [hereinafter REFORMING FINANCIAL SYSTEMS].

5, See STATISTICS ON BANKING, supra note 3, at B-7.

6. Seeid at A-1, A-2,B-2, B-3, B-7.
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n.ia].”7

When 1987 came to a close, there were thirty-seven banking organiza-
tions in the San Diego financial market.® Sixteen of those organizations were
considered major players.’

More than any other single factor, amalgamation has been responsible
for this result. From the beginning of San Diego’s first merger activity in
1981 by Great American Bank, to the August 1997 merger between Great
Western and Washington Mutual, leaving Washington Mutual with com-
bined assets of $94 billion,'® and the latest development to affect San Diego,
the BankAmerica/NationsBank merger that will create a $600 billion bank,
the growth of financial institutions in Southern California, San Diego par-
ticularly, has been achieved through amalgamation. The amalgamation of
banking has had a huge impact on the San Diego bank customer, the well-
being of the community, local unemployment, and the city’s economic
growth,

Historically, banking was limited geographically. Today, primarily be-
cause of the Riegle-Neal Act of 1994, and the heightened competition
amalgamation has brought, the public perceives banking to be fragmented,
overly saturated, and even inefficient. The public fear of large banks having
too much power is still very prevalent in society. So much power in the
hands of so few is against the public interest. This is the kind of fear that led
to today’s restrictive banking environment. For example, constraints remain
an integral part of the new interstate legislation, such as the limit on the per-
cent of deposits that a single bank can control in any one state or nationally
under Riegle-Neal."”

By 1992, mergers and acquisitions had left San Diego with ten major
banking organizations. Today the San Diego market is serviced by only three
large commercial banks” and five small, mainly local institutions which of-

7. Arnold G. Danielson, Banking on California: And Then There Were Two—BofA and
Wells, 15 No.10 BANKING PoL’Y Rep. 6 (May 20, 1996).

8. See Top 25 Area Banking Companies and Top Area Savings and Loan Institutions,
SANDIEGO BUs. J. BOOK OFLisTs, Dec. 1987, at 29, 79.

9. The commercial banks were Bank of America, Security Pacific National Bank, Cali-
fornia First Bank, Union Bank of California, and to a lesser degree, Crocker National Bank
and Bank of Commerce. Wells Fargo Bank was not yet a factor in the Southern California
market. Commercial contenders of significantly smaller asset size consisted of First National
Bank, Peninsula Bank, First Interstate Bank, Grossmont Bank, and Bank of San Diego. The
dominant savings institutions included Ahmanson & Company’s subsidiary Home Savings of
America, San Diego Trust and Savings Bank, Home Federal Savings and Loan, Imperial
Savings Association, and Great American First Savings Bank. See id.

10. See Letter from Michael L. Amato, Senior Vice President of Great Western Bank, to
Great Western Customers (Oct. 17, 1997) (on file with author).

11. 12U.S.C. §§ 1831(u), 1842(d) (1994 & Supp. 1996).

12. See Charlotte L. Tart, Expansion of the Banking Industry Under the Riegle-Neal In-
terstate Banking and Branching Efficiency Act of 1994: Is the Banking Industry Headed in the
Right Direction?, 30 WARKE FOREST L. REV. 915, 916 (1995).

13. Those banks are Union Bank, Wells Fargo Bank, and BankAmerica, and one regional
savings institution with a minor presence, Home Savings. Great Western Bank, now Wash-
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fer some savings products but mainly promote themselves as commercial or-
ganizations, emphasizing their commercial products.”* If not for the local
credit unions, the institutional savings market would be extinct.

All of this is contrary to the public interest. What remains available to-
day for San Diego depositors are banking organizations that are huge con-
glomerates or tiny establishments. The continuing trend with super-regional
and national banking organizations not only compromises competition but
threatens to eliminate it. Whether service to customers and the communities
into which these financial institutions venture remains any part of the busi-
ness of banking is, as a consequence, a growing concern. It is not necessary
for financial institutions to sacrifice customer service, community involve-
ment, and limit credit opportunities to maximize profits.

II. HISTORICAL CONTEXT

“The first public announcement of the organization of a savings bank in
the United States appears in the Christian Disciple of Boston in 1816. The
Society for the Prevention of Pauperism had conducted an inquiry into phil-
anthropic methods of encouraging and protecting the savings of the poor.”
The result of the inquiry was a small donation of capital and the bank was
open for business.' Inspired by the clergy, banking was created for the peo-
ple.

These savings institutions” were originally established for charitable
purposes and not necessarily to make a profit. The original task of banking
was to encourage people to deposit money in savings accounts, facilitate
home ownership, and supply credit to groups of workers or farmers who
could not obtain adequate credit at existing banking facilities.”® “Commercial
banks were . . , criticized for neglecting the financial needs of farmers, arti-
sans, and small traders, as well as low- and middle-income people, espe-
cially with regard to their needs for mortgage loans to finance the acquisi-
tions of houses. Specialized thrift deposit institutions, ranging from various

ington Mutual, was the last remaining major regional savings institution.

14, Grossmont Bank, Bank of Commerce, Peninsula Bank, Scripps Bank, and First Na-
tional Bank complete the San Diego market of financial institutions.

15. Mogrnis L. ErNsT, Too BIG 97 (1940).

16, Seeid.

17. For purposes of discussion in this paper, the term “savings institutions” encompasses
savings banks, thrifts, savings and loan associations, mutual savings banks, and is defined as a
savings organization established to make loans for the purchase of real estate or a home to
those persons who hold accounts at the organization and the public in general from the de-
posits of such account holders. Such institutions are either chartered by the state in which an
organization does business or the federal government, and is insured by the Federal Savings
and Loan Association or the Federal Deposit Insurance Corporation. If chartered by the fed-
eral government, a savings institution is designated as a federal savings and loan association
(S&L), and is regulated by various financial regulatory agencies, including but not limited to
the Federal Home Loan Bank System.

18. See REFORMING FINANCIAL SYSTEMS, supra note 4, at 142, 144, 149.

https://scholarlycommons.law.cwsl.edu/cwlr/vol35/iss1/3
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types of savings banks and credit cooperatives to credit unions and housing
finance institutions, were created or emerged spontaneously to fill these gaps
in the financial system throughout the late eighteenth and nineteenth centu-
ries.”‘g

“Savings banks originally invested all their funds in government
bonds,” so it was only natural they would become regulated by the gov-
ernment. “By 1875 the investment choice for savings banks had been en-
larged to include bonds of railroad and utility companies, and first mortgages
up to about half of the value of [the pledged] real estate . . .. With billions
invested in real estate, these banks became vital instruments” in the growth
and development of cities.” Certainly this was true in the case of San Diego.
Two of the city’s most predominant savings institutions, Great American
Bank beginning in 1885 and Home Federal Savings and Loan beginning in
1934, were undeniably instrumental in building the city of San Diego.”

During World War II the Roosevelt Administration introduced a plan to
coordinate national housing policies. Central to this approach was stimulat-
ing a sense of cooperation between all federal agencies overseeing both
banks and savings institutions. Commercial banks® had traditionally been
insured by the Federal Deposit Insurance Corporation (FDIC), and were
regulated by the Federal Reserve Board (FRB or “Board”) and the Comp-
troller of the Currency. Savings institutions received federally subsidized
loans, were under the regulatory control of the Federal Home Loan Bank
Board (FHLBB or “Bank Board”), and secured insurance protection from
the Federal Savings and Loan Insurance Corporation (FSLIC).

“As a result of the Great Depression, Congress created a federal insur-
ance-of-accounts system to restore public confidence in the security of thrift
institutions and to ensure a sound and economical means of home financing.
The FSLIC fund reimburses a thrift depositor for savings lost through the
failure of a savings and loan association. It [was] however, the statutory duty
of the [Federal Reserve] Board to administer the FSLIC fund” under the
Federal Home Loan Bank Act of 1932 and the National Housing Act of
1934.* “FSLIC insurance, in the case of state-chartered associations, is vol-
untary and becomes effective only if such institutions apply for it and are ac-
cepted. As a condition for eligibility under the program, state-chartered

19. Id. at13.

20. Ernst, supra note 15, at 99.

21, Id

22. See Top 25 Area Public Companies, SAN DIEGO BUS. J. BOOK OF LISTS, Dec. 1987, at
53.

23. For purposes of discussion in this paper, a “commercial bank” is a corporation which
receives money on deposit, makes loans, issues promissory notes, cashes checks or drafts and
discounts commercial paper, is either a state chartered organization or a federally chartered
national bank, and is regulated by various financial regulatory agencies, including but not
limited to the Comptroller of the Currency.

24. Lincoln Sav. and Loan Ass’n v. Federal Home Loan Bank Bd., 670 F. Supp. 449,
449-50 (D.D.C. 1987).
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thrifts agree to inspection and regulation by the Board. The Board . . . pos-
sesses the ultimate authority to terminate an association’s insurance if it
finds that institution engaging in unsafe and unsound practices.”” The ma-
jority of state-chartered California savings institutions did in fact apply for
FSLIC insurance when they converted from federal or mutual savings or-
ganizations to stock organizations incorporated in the state of California.

“By 1940, [there were] about six hundred [mutual savings] organiza-
tions [across the country], controlling about ten billion dollars of the nation’s
savings, collected from about twelve million separate accounts.”” “[T]otal
deposits in ordinary commercial banks [on the other hand], amount[ed] to
more than forty billion dollars.”” Just as it is today, “a depositor who [did]
not like the way ‘his’ bank was run had but one [ultimate] remedy—with-
drawal of his moneys from deposit.”*

In 1942, Congress created the National Housing Agency and placed un-
der its jurisdiction the Federal Home Loan Bank Board; in 1955 the Bank
Board became the premier independent federal savings institutions regula-
tory agency.

Over the next twenty years savings institutions marketed and provided
only one major product, home mortgage loans. The task of commercial
banks by contrast, was to satisfy the short-term credit needs of consumers
and businesses. The remaining banking services (stock market and bond
sales) became the domain of investment banks that were regulated by the
Securities and Exchange Commission.

Since the beginning of World War II, banking has been extremely lu-
crative in Southern California. From the 1930s to the early 1960s, savings
institutions primarily, and banks to a lesser degree, were the actuators of the
American dream of home ownership. Savings institutions profited by mak-
ing more interest on the home mortgages they offered than they paid on
savings accounts. Commercial banks and savings institutions continued to
focus on offering different services and different accommodations to cus-
tomers. The two rarely competed for deposits from the same customers.
“The National Bank Act,”” as well as state banking laws, limited banks to
three types of ‘business of banking’ powers in order to protect the safety and
soundness of the banking system: deposit taking, credit granting, and credit
exchange.”

“The Banking Act of 1933 prohibited the payment of interest on check-
ing accounts, and the Federal Reserve Board’s Regulation Q placed a ceiling
on the interest rates banks and thrifts could pay on time and savings ac-

25. IHd. at454.

26. BRNST, supra note 15, at 97.

27. Id

28, Id at98.

29. 12U.8.C. § 221 (1994 & Supp. 1996).
30. Tart, supra note 12, at 925.

https://scholarlycommons.law.cwsl.edu/cwlr/vol35/iss1/3
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counts.” Regulation Q,” which had long been considered a banker’s tool
because it discouraged competition, now caused difficulties for banking or-
ganizations. This regulation, which previously restricted only commercial
banks, was imposed on savings institutions in 1966. Regulation Q had pro-
vided savings institutions with the ability to pay one-quarter to one-half of a
percentage point more than commercial banks on deposits.” This advantage
was perceived as compensating S&L customers for the limitation on banking
products that savings institutions could offer. Now, for the first time com-
mercial banks and savings institutions were on equal footing in attracting
depositors, although Congress did empower S&Ls to continue offering a
slightly higher fraction of a percentage point on deposits than commercial
banks. It was in this way that the savings institutions’ deposit business stabi-
lized.

“In the years of generally stable rates, home loans had been a low risk
investment. Repayment was all but assured. Even when strapped, borrowers
kept up with mortgage payments. But home loans presented a high risk in-
deed when rates were unstable. A [S&L] could not make money if it had to
pay depositors ten cents on the dollar while earning only six cents in long
term mortgages booked years earlier.”* “In response to this squeeze, Con-
gress in 1964 allowed [savings institutions] to venture out of real estate into
college and other education loans. Eight years later, in a step that put [sav-
ings institutions] in head-to-head competition with commercial banks,
Massachusetts thrifts used a loophole in the banking laws to introduce an
interest-bearing checking account called a negotiable order of withdrawal
(NOW) account in an effort to attract short term funds. Although customers
were restricted to a few withdrawals a month from the account, the service
proved so popular that Congress approved the accounts nationwide in
1980.* By 1988 savings institutions not only regularly offered NOW ac-
counts, but also made consumer loans and commercial loans.

These developments, much more than others, warned savings institu-
tions that they must in the years ahead compete with commercial and even
investment institutions for depositors. Products, priceability, interest rate
return, and services in general would be key to the future success of both
banks and savings institutions. Around 1980, S&Ls began to lobby Congress
heavily for new regulations that would allow them to offer a greater array of
products yielding more profitable short-term investments.” In 1986, under

31. JONATHAN R. MACEY & GEOFFREY P. MILLER, BANKING LAW AND REGULATION 30
(2d ed. 1997) [hereinafter MACEY & MILLER].

32. Deregulation and Monetary Control Act of 1980, Pub. L. No. 96-221, 94 Stat. 132
(DIDMCA). See generally 12 U.S.C.A. §§ 3501-3509 (West 1989 & Supp. 1997).

33. See 12 U.S.C.A. § 3503 (West 1989 & Supp. 1997).

34, KATHLEENDAY, SAVINGS & LoaN HELL: THE PEOPLE AND THE PoLITICS BEHIND THE
$1 TRILLION SAVINGS & LOAN SCANDAL 57 (1993).

35. Id. at57-38.

36. Seeid.
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both savings association laws and the regulations of the FHLBB governing
federal associations, savings institutions were permitted to invest up to 40%
.of their assets in nonresidential real estate loans. After which came the slew
of federal laws concerning deregulation, which led directly to a surge of
merger and acquisition activity.

Although amalgamation has been the basis of growth for American
banking throughout modern history, deregulation in the 1980s was the cata-
lyst for catastrophic changes in Southern California banking. Emergence and
growth of the major commercial banks and the local savings institutions in
the San Diego market occurred almost exclusively through mergers with
smaller banks and multiple branch acquisitions. For example, during 1981
and 1982, San Diego-based Great American Bank completed the merger and
acquisition of eight small regional savings and loan associations. It increased
the S&L’s net worth by $46.1 million, which was the “combined net worth
of these eight associations at their respective dates of merger.””” Those initial
eight mergers set the stage for Great American’s phenomenal growth to an
asset size of $13 billion in 1986, gained in large part through mergers and
acquisitions.

II1. THE IMPACT OF FEDERAL REGULATORY CONTROLS AND CALIFORNIA STATE
REGULATIONS ON SAN DIEGO AMALGAMATION ACTIVITY

Both federal and state law provided an environment conducive to bank
merger activity in San Diego’s financial industry. Typically, states today
limit mergers by reviewing “the need for banking . . . facilities in the pro-
posed community; the ability of the community to support the proposed
bank . . .; the previous banking history of the community; opportunities for
profitable use of bank funds as indicated by the average demand for credit;
the number of potential depositors; the volume of bank transactions; the sta-
bility, diversity, and size of the businesses and industries of the commu-
nity . . .;” and the character, reputation, business experience, motives, finan-
cial standing and responsibility of the organizers, incorporators, proposed
officers, stockholders and directors.” Certainly this is criteria the California
State Banking Department uses. However, the federal and California finan-
cial regulatory agency perspective was to deregulate, so all of the above cri-
teria was evaluated from a pro-deregulatory point of view. During the mid-
1980s when deregulation in a number of industries became America’s eco-
nomic decree, the banking industry was no exception. But by 1990 deregu-

37. GREAT AMERICAN FIRST SAVINGS BANK, 1986 10-K REPORT 2 (1987).

38. See GREAT AMERICAN FIRST SAVINGS BANK, 1986 ANNUAL REPORT 35 (1987). See
also GREAT AMERICAN FIRST SAVINGS BANK, OFFERING CIRCULAR = 15,000,000,000 5.0%
COLLATERIZED EUROYEN Notes DUE 1992, Mar. 25, 1987, at 17 [hereinafter GREAT
AMERICAN OFFERING CIRCULAR].

39, M. Brenot, Regulatory Agency Action: Business, Transportation and Housing
Agency, 15 CAL. ReG. L. REP. 102 (1995).

https://scholarlycommons.law.cwsl.edu/cwlr/vol35/iss1/3
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lation had helped create the S&L failures and subsequent bailout that was
expected to cost at least $200 billion.* :

Unlike the deregulation that occurred in the transportation industry, the
focus for savings institutions and banks was not on balancing the interests of
communities and banking customers for the purpose of economic efficiency.
Instead, the objective was to create a minimally supervised banking envi-
ronment, and to increase profitability. It was through deregulation that the
federal government granted financial institutions a multitude of new invest-
ment powers as part of the Direct Investment Rule.”

Federal and California law during the 1980s permitted the development
of new financial instruments, which were used to aggrandize bank assets and
liabilities. Often banking institutions and their officers had no previous ex-
pertise with these instruments. In addition, federal law had no regulatory
standards meant to deal specifically with the impervious procedures to be
implemented in connection with these new and risky financial tools. Also,
on the federal level, “net worth requirements were effectively eliminated,
allowing weak S&Ls to grow rapidly using insured deposits.”** Then in
1989, the Financial Institution Reform, Recovery and Enforcement Act
(FIRREA)® enabled Savings Association Insurance Fund (SAIF)* insured
“thrift institutions to change their charter to become commercial banks.”*
FIRREA wreaked havoc because it totally changed the administration of
savings institutions. These new charters did nothing to change the adminis-
trative problems that had occurred under FSLIC’s guidance.

As a result of favorable state regulation, California was one of the re-
gions where the largest losses occurred. California law was more favorable
for savings institutions than for commercial banks, so there was far less to
give incentive for national commercial banks to be incorporated in Califor-
nia. Accordingly, Wells Fargo Bank, like many other California banking or-
ganizations, changed the company’s state of incorporation from California to
Delaware in February 1987.

“The typical [S&L] failure was a stockholder-owned, state-chartered in-
stitution in Texas or California where regulation and supervision were most
lax (although major failures also occurred at federally chartered S&Ls, at
mutuals, and in many other states). The failed institution typically had expe-
rienced a change of control and was tightly held, dominated by an individual

40. See Paulette Thomas, Regan Defends Decision Not to Expand S&L Supervisory Staff
During the 1980’s, WALL ST. J., Oct. 2, 1990, at A28.

41. See generally 12 U.S.C.A. § 1725(a) (West 1989 & Supp.1997) (repealed).

42. NAT'L COMM’N ON FIN. INST. REFORM RECOVERY AND ENFORCEMENT, ORIGINS &
CAUSES OF THE S&L DEBACLE: A BLUEPRINT FOR REFORM: A REPORT TO THE PRESIDENT AND
CONGRESS OF THE UNITED STATES 2 (1993) [hereinafter ORIGINS & CAUSES].

43. 12U.S.C. § 1813 (1994 & Supp. 1996).

44. Id § 1821(a)(6).

45. STATISTICS ON BANKING, supra note 3, at A-1.

46. See WELLS FARGO & Co0., 1986 ANNUAL REPORT 23 (1987).
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with substantial conflicts of interest . . . one who used the institution’s capi-
tal to support personal business ventures. The typical [commercial bank fail-
ure was a large bank which] had grown at an extremely rapid rate, achieving
high concentrations of assets in risky ventures such as acquisition, develop-
ment, and construction (ADC) loans and/or direct investments of various
kinds.”™"

The California legislature played a huge role in liberalizing the state
regulatory environment in favor of S&Ls. For instance, Assembly Bill 3539,
passed by the California legislature in 1982, completely removed restrictions
on California-chartered savings institutions to invest their assets in real es-
tate and other non-conventional investments. These investments were of
course made with federally insured deposits. Eventually, however, many of
the California-chartered savings institutions returned to federal charters. As a
result, the California Department of Savings and Loan suffered large as-
sessment fee losses and many of the large S&Ls, like Great American and
Home Federal who had active Political Action Committees and had heavily
contributed to the campaigns of candidates seeking state office, decreased
their support. S&L failures in San Diego, at least in the case of Great Ameri-
can and Home Federal, typically occurred because of these issues.

By 1980 the savings industry was corpse-like.

The first liquidation and payout of a thrift in ten years occurred in 1981.
During that ten year period failed S&Ls had been merged into stronger
S&Ls and accounts transferred, but now depositors of the failed savings
institutions lined up around the block to get whatever part of their money
they could. In that same year the deposit insurance fund had resources of
$8.5 billion to back savings institutions which had deposits of $600 to
$700 billion. The numbers used to describe the size of the problem were
staggerigg. It was clear FSLIC had to stem the drain or risk big budget
outlays.

The Reagan Administration, in its desperation to keep savings institutions
open, directed FSLIC to use FSLIC notes, forbearance, or anything that did
not swell the deficit to avoid dealing with insolvencies by closing these
S&I;s and paying depositors.” There would be no direct bailout, at least not
yet.%

Federal law mandated the closing of insolvent savings institutions, but
there was a loophole. FSLIC had authority to assist troubled institutions or to
sell or merge them if doing so was cheaper than closing them and paying off
depositors. Paying depositors was usually costlier than a merger in the short
run, but it often proved least costly once a S&L’s assets were sold to help
offset the government’s initial cash outlay to depositors.”* FSLIC sold strug-

47. See ORIGINS & CAUSES, supra note 42, at 34,
48. DAY, supra note 34, at 92. ’

49, Seeid at93.

50. Seeid. at94.

51. Seeid.
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gling institutions to almost all who expressed interest: healthy buyers, other
S&Ls, commercial banks, and nonbanking companies.

“Federal law generally prohibits nonbanking businesses from owning
commercial banks . . . the rationale being that general commerce should be
separated from banking in order to prevent conflicts of interest,”” but these
same businesses can own a S&L. “[Tlraditionally the Bank Board imposed
regulations that mimicked the policy applying to commerciai banks, thus
barring retailers from owning S&Ls. [However in 1981] the Bank Board
waived these regulations, as it was empowered to, without congressional ap-
proval,”®

Initially, federal regulations precluded commercial banks, but not sav-
ings institutions, from interacting in the investment banking market. Later,
savings institutions were also prohibited from such activities by both state
and federal regulations, although federal regulators again had the power to
withdraw such regulations without congressional consent. Federal law also
prohibited commercial banks from crossing state lines without permission
from the state they were entering. To limit competition, over the years local
bankers made sure their state legislators barred outsiders. Originally, this law
did not apply to savings institutions but S&L regulators traditionally had
elected to impose similar geographic limits.

FHLBB had the power to remove all federal law restrictions for pur-
chasers of troubled S&Ls, and it did so often. The Bank Board eliminated
still other ailing thrifts through mergers that clumped together several sick
institutions in the hope that a single, healthier institution would emerge.
Though such a strategy threatened to make one larger problem out of several
smaller ones, the Bank Board thought the gamble worth taking. Mergers
avoided depositor payouts and slowed the rate at which dollars were being
sucked from the FSLIC’s dwindling reserves. During a two year period,
1,000 savings institutions disappeared in this way. “Many were . . . bought
privately without government aid. But a large chunk, nearly half, were trans-
ferred to new owners with the assistance of the Bank Board.”* These were
the type of activities which San Diego based Great American First Savings
Bank and Home Federal Savings & Loan participated in to win the Bank
Board’s approval of their own merger activity. One of the eight initial merg-
ers Great American completed and several of its subsequent acquisitions and
mergers were effected with the assistance of FHLBB and FSLIC. In these
various ways, amalgamation emerged as the tool to avoid depositor payouts,
slow the demise of FSLIC, and to restore the savings industry.

52. Id at95.
53. Id at 96.
54. Id
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A. Federal Law and Regulation

There are five justifications for regulating financial firms:

1. The Preservation of Solvency: The primary function of financial
regulation is to protect [depositors] . . . on the grounds that well-advised
members of the public would want such protestations. ... The most
common regulatory tools used to preserve solvency are minimum capital
requirements, portfolio restrictions and diversification requirements, [im-
posing] general standards of conduct on firms and their employees, and
periodic reporting requirements supplemented with on-site examina-
tions . . . . Additional tools include regulatory review . . . to establish new
financial firms or acquire controlling interests in existing firms.... In
evaluating such applications, regulatory authorities typically consider the
integrity and experience of management, their business plans for the en-
tity, and . . . competitive conditions in the markets they propose to enter.

2. Prevent Systemic Economic Disruptions: A distinct goal of financial
regulation is to prevent bank failures that could spread costs through the
economic system by sparking financial panics, disrupting the payments
system or interfering with the credit underwriting process . ... Certain
government programs, such as central bank liquidity authority and regula-
tion of the payment systems, are designed to insnlate an economy from the
negative externalties associated with financial-institution failure.

3. Prevent Uncompetitive Practices: A separate reason to regulate finan-
cial enterprises is to safeguard competition in credit and capital mar-
kets . ... [Tlhese justifications proceed from an assumption that without
special supplemental regulation, financial firms would gain sufficient
market power to extract excess profit, or to deny credit to, disfavoured
borrowers . . . . [Tlhe premise is that financial firms could enjoy special
public subsidies that, without legal constraints, might be shared with af-
filiated or otherwise favoured borrowers. Concern over anti-competitive
practices of this sort partially explain why financial intermediaries are of-
ten prohibited from making direct investment to other business enterprises
and are also strictly regulated in providing credit to, or engaging in trans-
actions with affiliated entities.

4, Redistributive Norms: Financial firms are also often regulated to ad-
vance redistributive norms. For example, most systems of insurance regu-
lation prohibit firms from charging different rates on the basis of certain
classification, such as race or wealth, even if those distinctions would be
actuarially fair.... Common mechanisms for advancing redistributive
norms are mandatory terms for dealing with borrowers and creditors or re-
quirements regarding the allocation of assets.

5. Political Economy: Finally, some legal systems use financial regula-
tion to realize political goals. These include rules limiting foreign owner-
ship of domestic firms or restrictions on the geographic expansion of ur-
ban banks into rural communities.”

55. HoweLL EDMUNDS JACKSON, The Regulation of Financial Holding Companies 3 THE
NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE Law 232, 233 (Peter Newman ed.,
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Every one of the major federal regulations passed from 1985 to 1997
was created because of, or contain some elements of, each of these five justi-
fications. These elements, along with certain regulatory changes, created op-
portunities for bank holding companies, commercial banks, and savings in-
stitutions, but also increased competition among them.

Various restrictions have been imposed both nationally and by the state
of California, which affect the remaining three major San Diego commercial
banking organizations, BankAmerica, Wells Fargo Bank, and Union Bank.
The traditional tools to expand, such as lending limits, the type and amount
of investments, opening branch offices, acquiring other banks and savings
institutions, and engaging in the underwriting of certain securities are all
subject to regulation and examination by the Comptroller of the Currency,
the FDIC, OTS, and the Board of Governors of the Federal Reserve.

Major regulatory changes affecting these three San Diego commercial
banks have been implemented in the past few years and continue to incite
changes in financial institutions as the industry progresses. Primarily, it has
been deregulation that encouraged the expansion of banking services and the
powers of savings institutions to engage in broader commercial and con-
sumer bank services. Deregulation also permitted the sale of investment
products by banking organizations and even eliminated interest rate controls
on deposits, while generally reframing the distinctions between commercial
banking organizations and savings institutions. Geographic restrictions on
commercial banks and savings institutions will also continue to disappear as
aresult of the Riegle Neal Act.*

Let’s explore these regulatory changes and their effect one by one.

1. The Banking Act of 1933 Which Includes the Glass-Steagall Act and the
Federal Deposit Insurance Act

a. The Glass-Steagall Act

The underlying weaknesses, mainly the diseconomies of scale and lack
of asset diversification of small banks in the banking industry between 1929
and 1933, caused the stock market crash of 1929, the ensuing depression,
and the resulting bank failures of the early 1930s,” essentially the complete
collapse of the banking system. The response of Congress was to pass the
Banking Act of 1933, also called the Glass-Steagall Act,” which is a funda-
mental piece of legislation that remains the centerpiece of American Bank-
ing policy.”

1998).

56. 12 U.S.C. § 1831(u) (1994 & Supp. 1996).

57. See Raymond Natter, Glass-Steagall Act Reform: The Next Banking Issue on the
Congressional Agenda, 35 FED. BARNEWS & J. 185, 185-86 (May 1988).

58. 12 U.S.C. §§ 24, 78, 335, 377, 378, 347(d), 412 (1994 & Supp. 1996).

59. See MACEY & MILLER, supra note 31, at 22.
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Glass-Steagall had five provisions:

1. In response to the political charges that the Depression had been caused
by bank speculation in securities, the Act separated commercial banking
from investment banking.

2. The Act prohibited the payment of interest on checking accounts and
permitted regulation of interest paid on time and savings deposits. This
was an attempt to reduce the cost of funds for banks by suppressing com-
petition for deposits.

3. The Act regulated bank holding companies at the federal level by re-
quiring multibank holdintﬁ companies to obtain Federal Reserve approval
before they could vote the stock of subsidiary banks, if any sug)sidiary
bank was a member of the Federal Reserve System.

4, Glass-Steagall also amended the McFadden Act (which restricted na-
tional banks to branch only within their home cities even in states where
state-chartered institutions had broader branching privileges)® and per-
mitted expansion of the branching privileges of national banks.

5. Finally, the Act established a program of federal deposit insurance.®

The Competitive Equality Banking Act of 1987 (CEBA),” which altered
the impact of Glass-Steagall and the Bank Holding Company Act,® had
more of an effect in California than it did nationally. CEBA temporarily
blocked banks from expanding into real estate, securities, and some insur-
ance activities. “Prior to CEBA, section 408 of the National Housing Act
prohibited savings and loan holding companies from owning thrifts in more
than one state. Shortly after CEBA was passed the Federal Reserve Board
proposed that bank holding companies regulated under BHCA, be permitted
to acquire healthy savings and loans insured by FSLIC.”® In addition, “the
acquisition of a ‘bank’ is governed exclusively by section 3 of the BHCA,
which contains the Douglas Amendment’s prohibition on interstate bank-
ing,”® CEBA encouraged California banks positioning themselves to merge
and acquire other banking organizations to form bank holding companies of
their own. .

b. The Federal Deposit Insurance Act

The purpose of the Federal Deposit Insurance Act (FDIC)* is “to pro-
mote through regulation a safe and stable system of affordable housing fi-

60. 12U.S.C. § 36 (1994 & Supp. 1996).

61. See MACEY & MILLER, supra note 31, at 22-23.

62. 12U.S.C. § 1843 (1994 & Supp. 1996).

63, Id §§ 1841-1850.

64. William J. Sweet, Ir., Federal Reserve Board Proposes to Allow Bank Holding Com-
panies to Enter Savings and Loan Industry, 35 FED. BAR NEWS & J. 202, 204 (May 1988)
(citing 12 U.S.C. § 1730a(e) (1982)).

65. Id

66. 12U.S.C. § 1811 (1994 & Supp. 1996).
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nance.”” FDIC was designed “to improve the supervision of savings asso-
ciations; to curtail investments and any other activities of savings associa-
tions that pose unacceptable risks to FDIC funds; to promote the independ-
ence of the FDIC from the institutions whose deposits it insures; to increase
the surety of FDIC funds; to establish both the Resolution Trust Corporation
to contain, manage, and resolve failed savings associations (the FDIC pro-
vides funds from public and private sources to accomplish this purpose) and
an Office of Thrift Supervision under the general oversight of the Secretary
of the Treasury; to strengthen the enforcement powers of federal regulators
of depository institutions; and to strengthen the civil sanctions and criminal
penalties for defrauding or damaging depository institutions and their de-
positors.”®

The FESLIC scandal increased the enforcement powers, expectations,
and operation of this Act. After the demise of FSLIC and during the opera-
tions of the Resolution Trust Corporation and the creation of the Office of
Thrift Supervision, the Federal Deposit Insurance Act was viewed as a law
to regulate savings institutions more stringently. Provisions of this Act were
strengthened and molded by several subsequent amendments enacted spe-
cifically to address banking matters concerning savings institutions, as well
as to refine its historical relationship with commercial banks.

In 1990, the FDIC increased the insurance rate for deposits. The new
rate, due to become effective on January 1, 1991, was projected to have a
phenomenal effect on non-interest expenses of savings institutions for future
years. Most savings institutions estimated a projected increase of millions
just for 1991 alone; for example, in the case of San Diego Trust and Savings
Bank the increase was over $1 million in 1991 in that expense category.”

FDIC deposit insurance and bank regulation continue to have an im-
portant role in creating a stable banking environment, which minimizes the
risk to FDIC funds.

[Recently] most everything has gone well for banks and thrifts. There
have been few failures, and earnings have achieved record levels, not only
in absolute terms, but measured as a percentage of assets and capital. Bank
performance has benefited from the combination of a growing economy,
relatively stable prices and relatively stable interest rates. Apart from eco-
nomic factors, ... institutional factors also are contributing to [safer
banks] . ... The experience of the [1980s] probably has made bankers
more cautious about lending, concentrations and internal controls. Disclo-
sure has improved. Bank analysts and large customers use output from
bank reports, and the quality of data in those reports has imcr;roved, [partly
because of] more cautious behavior by accounting firms, Capital require-
ments are now uniformly monitored and enforced so that banks are pushed
to rectify shortfalls early. In addition, banks no longer have to compete
with [those banking organizations] whose pricing reflects excessive lever-

67. Id
68. Id
69. See SAN DIEGO TRUST AND SAVINGS BANK, 1990 ANNUAL REPORT 16 (1991).
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age, Early [regulatory] intervention is also likely to force troubled banks
to look for help while they still have positive value. High valuations. . .
[make] it easier to find belp. The failures and/or absorptions of so man
[banking organizations] have lessened some excessive competition, af:
though geographic expansion through branching and computer-based
services may more than offset this reduction in competition. [Finally],
most banks have had the opportunity to eliminate or write off longer-term,
low-interest-rate loans and investments.”

2. The Bank Merger Act (Section 1828 of the Federal Deposit Insurance Act)

The Sherman Antitrust Act,” designed to prevent monopolies in trade or
commerce, and the Clayton Act,” conceived to prohibit transactions which
would restrain trade, lessen competition, or create a monopoly, are also im-
portant components of antitrust banking law.

The Bank Merger Act (BMA)” prohibits mergers, consolidations, and
purchases of assets with assumption of liabilities between banks and savings
institutions unless the prior written approval of the appropriate bank regula-
tory agency has been obtained. Authority to administer the BMA is divided
among several responsible agencies that are identified in the act. The Office
of Thrift Supervision is responsible for mergers of federally insured savings
institutions.” The FDIC is responsible for mergers, acquisitions, consolida-
tions, or assumption transactions between federally insured and non-insured
banks.” The Comptroller of the Currency handles transactions between in-
sured national banks that are the acquiring bank, assuming bank, or resulting
bank.™ If a state member bank is the acquiring, assuming, or resulting bank,
the Federal Reserve Board is the responsible agency; for a nonmember in-
sured state bank, FDIC is responsible.”

Before proscribing any action on a proposed transaction, the responsible
agency is required to publish notices at certain intervals during the review
process prior to granting any approval. The lead agency must also request
and evaluate reports from any other responsible agency on the competitive
aspects of the proposed transaction. Like the BHCA, a BMA analysis re-
quires the responsible agency to consider the convenience and needs of the
communities to be served, products and services currently available and of-
fered via the proposed transaction, and the financial and managerial re-
sources of the acquiring or resulting bank. If the proposed transaction would

70. FEDERAL DEPOSIT INSURANCE CORPORATION, HISTORY OF THE EIGHTIES: LESSONS FOR
THE FUTURE, VOLUMEII, SYMPOSIUM PROCEEDINGS 84 (Jan.16, 1997).

71. 150U.S.C. § 2 (1994 & Supp. 1996).

72. Id §12.

73. 12U.S.C. § 1828(c) (1994 & Supp. 1996).

74, Seeid. § 1462(a).

75. Seeid. § 1828.

76. Seeid. § 1813.

77, Seeid. §§ 1828(c)(1), (2)(A)-(C).
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create or tend to create a monopoly or substantially lessen competition with-
out the justification of a “convenience and needs” rebuttal, then the respon-
sible agency must deny approval. This is the same process which is followed
under a BHCA procedure.

These BMA and BHCA regulatory provisions on federal merger law as
applicable to financial institutions differ from general federal antitrust law.
General antitrust law requires prior notification, but not prior regulatory ap-
proval for any of the proposed transactions described above. Therefore, these
transactions require additional time, analysis, reporting, and expense for
banking organizations than for companies outside of the banking arena. The
BMA and BHCA require a thirty-day stay of the proposed transaction even
after the appropriate regulatory agency tenders its approval. In addition, the
financial regulatory agency regulations specifically impose a “public inter-
est” analysis when an antitrust violation is alleged pursuant to financial
regulations, whereas there is no specific “public interest” defense under gen-
eral antitrust laws. In fact, some anti-competitive transactions are entirely
permitted if the transaction could serve the “public interest” in some other
equally important manner.

3. The Direct Investment Rule of 1987

The “Direct Investment Rule”” was passed during the deregulation pe-
riod by the FHLBB in 1987 under the authority of the National Housing Act
of 1934” and the Federal Home Loan Bank Act.* The National Housing Act
was used as the regulatory tool to establish FSLIC for the purpose of ad-
ministering a federal insurance scheme for savings institutions.*

Direct investments were “investments in equity securities, real estate,
service corporations, and operating subsidiaries.” The Rule limited a sav-
ings institution’s ability to make direct investments beyond a certain level
without the prior approval of the Board.® If a savings institution met its
regulatory capital requirements and it had capital equal to or in excess of 6%
of its total liabilities it was permitted to make direct investments up to three
times its capital, or if the institution’s total liabilities were below 6% and it
still met its regulatory capital requirements, it was permitted to make direct
investments up to 3% of its assets or 2.5 times capital, whichever was
greater.* In both situations, capital was to be calculated at the end of the
month preceding the direct investment.**

78. 12C.ER. § 563.9-8 (1987) (repealed).

79. 12U.S.C. § 1721(g) (1994 & Supp. 1996).
80. Id § 1421.

81. See MACEY & MILLER, supra note 31, at 24.
82. 12CF.R. § 563.9-8(b)(1) (1987) (repealed).
83. Seeid. § 563.9-8(c)(2)(1)-(iii).

84. Seeid.

85. Seeid
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It was later the conclusion of the Bank Board that “direct investments
posed greater risks to the financial health of thrifts than mortgage [lending]
which was the traditional business of thrifts.”* This became apparent be-
cause of the large number of savings institutions that failed or were visited
by financial difficulty throughout the 1980s, and the “unprecedented stress
placed on the FSLIC fund” because of the number of savings institutions in
this situation. The Bank Board “after investigation found a correlation be-
tween these emerging financial difficulties and the increasing trend of state-
chartered [savings institutions] to purchase ‘direct investments’, [such as] a
wide variety of commercial ventures, including equity securities and real
estate.”® This was particularly true for savings institutions chartered in Cali-
fornia, since “California regulations permitted unlimited direct investment
without regard to risk.”®

Time has proven that, among other regulatory innovations created in the
1980s to expand the power of savings institutions, the Direct Investment
Rule was a significant contribution to the desire of both bank and savings in-
stitutions to explore mergers and acquisitions as a primary means of expan-
sion and growth.

4. The Bank Holding Company Act of 1956

A bank holding company is “any company which has control over any
bank or over any company that is or becomes a bank holding company.™®
The requisite control is defined as: (1) owning, controlling, or having the
power to vote 25% or more of voting securities of a bank; (2) the power to
control the election of a majority of directors of a bank; or (3) where the
Federal Reserve System Board of Governors determines the company con-
trols the management or policies of a bank.”

Under the Bank Holding Company Act of 1956 (BHCA),” a bank
holding company generally cannot acquire or retain direct or indirect owner-
ship or control of the voting shares of any company that is not a bank. A
“bank,” as defined in the BHCA, is (1) an institution insured under the Fed-
eral Deposit Insurance Act, or (2) one that accepts demanded deposits (any
deposits the customer may withdraw by check or similar means) and is en-
gaged in making commercial loans.” The BHCA governs mergers, consoli-
dations, or acquisitions of banks or bank holding companies by institutions

86. Lincoln Sav. and Loan Ass’n v. Fed. Home Loan Bank Bd., 670 F. Supp. 449, 451
(D.D.C. 1987).

87. Id at 450.

88. Id

89. Id. at 452.

90. 12U.S.C. § 1841(a) (1994 & Supp. 1996).

91. Seeid.

92. Id § 1843 (a)-(c).

93, See Tart, supra note 12, at 932; see also 12 U.S.C. § 1841(c) (1994 & Supp. 1996).
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that are or will become bank holding companies.”* The Change in Bank
Control Act® governs acquisitions of commercial banks or thrifts by indi-
viduals or groups of individuals, and the Savings and Loan Holding Com-
pany Act’® governs these same transactions involving savings and loan
holding companies.” The acts all require the satisfaction of the Clayton and
Sherman antitrust acts as a precondition to approval of the merger.”

For example, when Wells Fargo & Company (the parent of Wells Fargo
Bank) owns or acquires ownership of more than 5% of the voting stock of
any company or bank or savings institution, the BHCA imposes certain re-
strictions on the company’s activities. This has significant consequences on
the operations of a banking organization. Wells Fargo & Company was the
tenth largest bank holding company in the United States as of December 31,
1986.” Its principal subsidiary is Wells Fargo Bank.'” Under the Bank
Holding Company Act, Wells Fargo and any other bank holding company is
required to regularly file reports of its operations with, and is subjected to
examination by, the Federal Reserve Board.™

As a result of mergers and acquisitions, many banking organizations be-
come holding companies, subject to holding company regulation. Under fed-
eral law, the BHCA will define any company which owns another banking
organization as a holding company. For example, Washington Mutual is a
holding company because it owns three savings institutions, and has the right
to elect to be treated by the Board as a savings bank holding company for
purposes of the BHCA, if it so desires. The advantages of doing so could be
salient to a banking organization. Such an election could be made to win
regulatory approval for an amalgamation opportunity, to appear conciliatory
in regulated supervisory transactions if the compliance with certain activities
and investments is beneficial for a banking organization, or for the purpose
of obtaining advances from the FHLB.

5. The Financial Institutions Supervisory Act of 1966

The Financial Institutions Supervisory Act'® was designed to broaden
the regulatory and supervisory authority of federal agencies over insured
banks and savings institutions. It amended the Home Owners Loan Act of
1933 by giving the FHLBB, the Comptroller of the Currency, and the FDIC
the power to issue an order to cease and desist (after issuing a notice of

94. See MACEY & MILLER, supra note 31, at 446,

95. 12 U.S.C. § 1817(j) (1994 & Supp. 1996).

96. Id. § 1730a(e)(1).

97. See MACEY & MILLER, supra note 31, at 446.

98. Seeid

99. See WELLS FARGO & Co., 1986 10-K REPORT 3 (1997).
100. Seeid

101. Seeid.

102. 12U.S.C. § 1464 (1994 & Supp. 1996).
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service concerning the charges) through its own attorneys if it finds any rule,
charter, law, or regulatory violation in connection with the granting of any
application, request, or written agreement entered into with the Bank Board
that would lead to any unsafe or unsound practices committed by a savings
institution, a national bank, or a state member or nonmember insured bank.!®
Specifications for cease and desist order proceedings, hearings and judicial
review, the initiation of any temporary orders, subpoena power, penalties,
and enforcement of such orders were addressed.'® The Supervisory Act also
subjected directors and officers of an insured institution to cease and desist
orders for their involvement in any unsafe or unsound practice of the institu-
tion constituting a violation of their fiduciary duties. Provisions for the re-
moval of a director or officer from office and the appointment of a conser-
vator or receiver were made.'”

The National Housing Act, section 407, and the Federal Deposit Insur-
ance Act'™ were amended by the Supervisory Act to allow for the voluntary
or involuntary termination of insurance for insured savings institutions and
banks. Provisions for the issuance of cease and desist orders, similar to those
cited immediately above, were instituted.'”

Finally, the FDIC and FSLIC maximum insurance limits on a insured
deposit of any depositor was increased from $10,000 to $15,000 by the Su-
pervisory Act of 1966.

6. The Depository Institutions Deregulation and
Monetary Control Act of 1980—DIDMC

Congress found that limitations on interest rates payable by banks and
savings institutions on deposits discouraged customers from saving money
because these customers knew the market rate of return on their savings was
limited by federal regulation. The Congressional concern was that these
limitations created inequities for depositors, impeded the ability of deposi-
tory institutions to compete for funds, and did not achieve their purpose of
providing an even flow of funds for home mortgage lending. On March 31,
1980, DIDMC' was enacted for the purpose of providing for the phase out
and ultimate elimination (over a six year period) of the maximum rate of in-
terest and dividend limitations which may be paid by depository institu-
tions.'”

103, Seeid. § 1464(d).

104. Seeid.

105, Seeid.

106. Id § 1818(a).

107. Termination under this amendment to the National Housing Act automatically con-
stituted a removal of the institution from Federal Home Loan Bank membership.

108. 12 U.S.C.A. §§ 3501-3509 (West 1989 & Supp. 1997).

109. See Financial Institutions Deregulation and Monetary Control § 121 (CCH 1980);
see also Public Law 96-221 (1996).
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Also under this Act, all depository institutions were required to maintain
reserves on their transaction accounts and non-personal time deposits; NOW
(negotiable order of withdrawal) accounts were nationally permitted; insur-
ance limits on deposit accounts were increased to $100,000; and S&Ls were
given the authority to invest up to 20% of their assets in consumer loans,
commercial paper, and corporate debt securities."'® Savings institutions were
relieved of the $75,000 lending limit on real estate mortgages and were per-
mitted to lend up to 90% of the value of a home or more if the amount above
90% was covered by mortgage insurance." State usury laws on first mort-
gages by banks, S&Ls, credit unions, and mortgage banks were preempted,
but the Act left a state with the ability to override this preemption if they
acted legislatively within three years from DIDMC passage.'”” The financial
regulatory agencies were directed to simplify their regulations generally, es-
pecially the truth-in-lending regulations.'” All state imposed ceilings on
business and agricultural loans over $25,000 and small business loans were
also preempted by DIDMC."* Last, DIDMC imposed on national banks
changes in real estate holdings, preferred stock dividends, trust powers, holi-
days, appraisal rights and examinations, and imposed a moratorium on for-
eign acquisitions of United States depository institutions."*

7. The Depository Institutions Act of 1982—Garn-St. Germain

Garn-St. Germain"*® granted financial institutions the power to offer in-
sured money market funds, eliminated the ability of a savings institution to
pay slightly higher interest on time and savings accounts than could banks
under Regulation Q, and authorized accounts with deregulated rates. Garn-
St. Germain led to the total deregulation of interest rates throughout the fi-
nancial industry. In San Diego this Act spurred banking organizations to be-
gin offering a myriad of new investment products in their branch locations,
including money market funds. This was the catalyst for banking organiza-
tions to begin cross-selling a variety of financial products to then existing
customers. By allowing savings institutions to offer a wider variety of prod-
ucts to their customer base, Garn-St. Germain created more opportunities for
savings institutions to compete with commercial banks.

110. See 12 U.S.C.A. § 3503(b), (c)(1) -(2) (West 1989 & Supp. 1997).

111, See Financial Institutions Deregulation and Monetary Control § 10-231 (CCH
1980); see also 12 U.S.C. § 53 (1994 & Supp. 1996).

112. See Financial Institutions Deregulation and Monetary Control § 10-231 (CCH
1980).

113. Seeid

114. Seeid

115. Seeid

116. 12 U.S.C. § 1464 (1994 & Supp. 1996).
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8. The Tax Reform Act of 1986

The Tax Reform Act (TRA)"” made dramatic changes for every corporate
income taxpayer. The impact is no less for the banking industry . . . . Spe-
cific areas of the ‘86 Act aimed at the banking industry include net oper-
ating losses, bad debt expenses, disallowances of interest expense for ex-
cluded municipal obligations, favorable reorganization rules, and special
depositor casualty loss rules. [There are, however,] questions in many ar-
eas that still must be answered through regulations, rulings and perhaps
even court cases.™®

The advantages of the TRA for commercial banks and certain savings
institutions which acquire a financially troubled savings institution were
twofold. First, these acquisitions were exempt from certain reorganization
and carryover rules.'” Second, “net operating losses” could be calculated dif-
ferently, allowing a commercial bank to carry certain losses under net oper-
ating losses forward for fifteen years, and an acquiring savings institution to
carry net operating losses forward eight years.' Tax-free reorganizations
were given certain concessions on bad debts, taxable income, interest ex-
penses, contributions by FSLIC to an acquiring institution excluded from
that institution’s gross income, and, under certain circumstances, the conti-
nuity-of-interest test was simplified for mergers or reorganizations.™

117. 26 U.S.C. § 1(a) (1994 & Supp. 1996).

118. Bamry Hipshman, The Tax Reform Act of 1986 Applied to Banks, THE TAX ADVISER
90 (Feb. 1987).

119, Seeid. at 94-95.

120. Seeid

121, See id. at 91. “For tax years beginning before Dec. 31, 1986, commercial banks
could compute a bad debt deduction using either the direct charge-off method, allowing a de-
duction for those debts that had become partially or entirely worthless during the current tax
year, or a reserve method, allowing a deduction for specific additions to a reserve for a tax
year,” Id, Under the TRA, the percentage method would not be available for tax years begin-
ning after 1987. For tax years beginning after Dec. 31, 1986, large commercial banks could
no longer use the reserve method to compute their bad debt deduction. (Under TRA, a bank is
considered a “large commercial bank if the average adjusted bases of all its assets exceed
$500 million or if it is a member of a parent/subsidiary controlled group with adjusted bases
of all assets in excess of $500 million.) Small commercial banks (those with gross assets of
$500 million or less), could continue to use the reserve method.” [,

“There is a suspension of the recapture for any tax year during which the bank is consid-
ered financially troubled. A bank is financially troubled if the average of its non-performing
loans exceed 75% of its average equity capital for the year.” Id. The cut-off method as articu-
lated by the TRA is—once the reserve has a zero balance any recoveries will be taxable in-
come and bad debts will be deductions. The election, therefore, means that no income from
recoveries or deduction for bad debts is applicable until the reserve is reduced to zero. Sav-
ings institutions, (which include mutual savings banks, cooperative banks, and domestic
building and loan associations), may use the specific charge-off method or the reserve
method. See id

[Therefore] as a result of the TRA, the applicable percentage of taxable income
was reduced from 40% to 8%. [In addition,] this method would be available only if
60% of the savings institution’s assets are qualified under [the old requirements of
the Internal Revenue Code of 1954]. For tax years beginning after Dec. 31, 1986,
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The TRA altered the treatment of losses by depositors at troubled finan-
cial institutions. According to the new rules,

a reasonably estimated loss on a qualified deposit with a qualified finan-
cial institution incurred by a qualitied individual due to the bankruptcy or

the interest expense to carry tax-exempt interest income securities acquired after
Aug. 7, 1986 will no longer be deductible. This rule will apply to all commercial
banks [and savings institutions]. The disallowance covers all amounts that could
be allocated as tax-exempt interest expense.
Id. The average adjusted basis was to be the assets’ tax basis plus the adjustments contained
in new TRA. § 1016. The old Internal Revenue Code of 1954, pertaining to a 20% tax-exempt
interest disallowance, will continue to apply to securities acquired after Dec. 31, 1982, and
before Aug. 8, 1986. The 20% rule reduces the deductible interest expense allocated to in-
debtedness incuired to purchase or carry tax-exempt obligations by 20%. See id.
The old Net Operating Loss (NOL) carryforward and carryback rule allowed fi-
nancial institutions to carry their NOL’s back for 10 years and forward for five
years. This rule is repealed for all NOL's incurred in tax years beginning after cal-
endar year 1986. The new rule allows NOL's of financial institutions to be carried
back for three years and forward for 15 years. However, there are some special ad-
ditional rules. [For commercial banks], the portion of the NOL for any tax year
beginning after Dec. 31, 1986 and before Jan. 1, 1994 that is attributable to the de-
duction allowed for bad debts will have a special carryback period of 10 years and
a carryforward period of five years. Other losses of a commercial bank will be car-
ried back three years and forward 15 years under the new rules.
Id. As for savings institutions, for tax years 1982 through 1985 the savings institution may
have a carryback period of 10 years and a carryforward loss period of eight years. See id.

Special rules [enacted under the Economic Recovery Tax Act of 1981—
ERTA, 26 U.S.C. § 1221] exempted the acquisition of financially troubled savings
institutions from the general reorganization and carryover rules. These rules
provided that the continuity-of-interest test was satisfied for tax-free
reorganizations, and the NOL’s could be carried forward, if the depositors of the
financially troubled thrift become the depositors of the surviving thrift. These rules
specifically exempted from gross income payments of cash or property contributed
by the Federal Savings and Loan Insurance Corporation. In addition, [these]
payments from FSLIC did not reduce the basis in the assets of the target
financially troubled thrift. If certain conditions were met, ERTA provided that the
continuity-of-interest test was satisfied for mergers involving savings institutions.
The first condition was that the institution must be a thrift, which included mutual
banks, savings and loans and cooperative banks. The next condition was that the
savings institution must have been certified insolvent by a state authority, the
FSLIC or the Federal Home Loan Bank Board. An insolvent [savings institution]
was one that could not meet its obligations currently nor for the immediate future.
The final condition was that substantiaily all the depositors and other holders of
liabilities of the transferor institution had to become the obligors of the transferee
institution. When all of these conditions were met there was no need for any stock
or security distributions by the acquiring institution to the acquired institution in
order for the transaction to qualify as a tax-free reorganization.

Id.

“ERTA had created a special provision for financially troubled thrifts: they did not have
to reduce basis in their assets for money or other property payments from the FSLIC under its
financial assistance program. In addition, the amounts received from the FSLIC were not con-
sidered income to the thrift.” Id. These special reorganization rules for financial institutions,
enacted under ERTA were all repealed by the TRA for reorganizations occurring after Dec.
31, 1988, in tax years ending after that date. See id.
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insolvency of the institution will be deductible as a casualty loss at the
election of the individual. [A] qualified individual . . . includes all persons
excepta gerson who owns at least 1% in value of the outstanding stock of
the qualified financial institution, an officer of the qualified financial in-
stitution, or any person who is related to another Person or entity that
owns at least 1% of the outstanding stock or is an officer of the qualified
financial institution. A qualified financial institution includes commercial
banks, thrifts, savings and loans, cooperatives, and any other similar in-
stitution chartered and supervised under federal or state law, [including]

i:redgzunions whose deposits or accounts are insured under federal or state
aw.

Other areas of the TRA had limited or no impact on most financial in-
stitutions: the compliance and administrative sections, the foreign tax credit
calculations and limitations, and some of the personal income tax changes,
which will probably affect the way banking services are used or delivered.'”

9. The Financial Institution Reform, Recovery and Enforcement Act of 1989

“Prior to the passage of the [Financial Institution Reform, Recovery and
Enforcement Act of 1989 (FIRREA)]," federal savings and loan institu-
tions . .. were chartered and insured by a single entity, the Federal Home
Loan Bank Board (FHLBB).”” FIRREA, signed into law on August 1,
1989, abolished the FHLBB and FSLIC, splitting the responsibility for
chartering and insuring savings institutions between two agencies.””® The
FDIC assumed control of the bankrupt savings and loan insurance fund and
transferred it to the newly created Savings Association Insurance Fund
(SAIF), which was kept separate and distinct from the Bank Insurance Fund,
(BIF), the fund that insures bank deposits.”” “A newly created arm of the
Treasury Department, the Office of Thrift Supervision (OTS), assumed all of
FSLIC’s regulatory responsibilities, which include examining and regulating
all savings and loans and chartering federal savings and loans.”*” The OTS,
however, did not take over the responsibilities of the FHLBB until sixty days
after the enactment of FIRREA. National commercial banks are subject to
regulation and examination by the Office of the Comptroller of the Cur-
rency, the Federal Reserve System, and the FDIC.

Section 5 of the Home Owners Loan Act of 1933 authorized the
FHLBB to “give primary consideration (when granting a charter) to the best

122, Id at 96.

123, Seeid. at 97.

124. 12U.S.C. §§ 1811, 1815 (1994 & Supp. 1996).

125. MACEY & MILLER, supra note 31, at 93.

126, Seeid.

127. See id. FIRREA also created the Federal Housing Finance Board which has the
power to supervise federal home loan banks. 12 U.S.C. § 1422 (1994 & Supp. 1996).

128, Id.

129. 12U.S.C. § 1461 (1994 & Supp. 1996).
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practices of thrift institutions in the United States.” Now that FHL.BB was no
longer in business, the OTS was given that charge and, like its predecessor
the FHLLBB, OTS was to grant a thrift charter only:

1) to persons of good character and responsibility;

2)if in the judgement of the director (of OTS) a necessity exists for such
an institution in the community to be served;"!

3) if there is a reasonable probability of its usefulness and success;™* and

4) if the association can be established without undue injury to properly
conducted existing local thrift and home financing institutions.'”

Therefore, despite the differences in statutory language between the
chartering standards used by the Comptroller of the Currency for granting
charters to banks and the chartering standards used by the OTS for granting
charters to thrifts, the substantive standards became very much the same.™
By two different routes, the two agencies emerge at about the same point.
Both face “a short list of general standards in the relevant statutes for charter
approvals, which are either too narrow or too unspecified to serve as much
of a guide for restraint upon the exercise of [agency] discretion.”"*

FIRREA proved inadequate to address industry concerns. One purpose
for the creation of FIRREA was to further control and moderate the entrance
of large banking organizations into markets already well served, certainly a
purpose the climate of national banking cried out for. Instead, this particular
purpose was frustrated because these newly created statutory directions
given to the OTS to restrict new charters were no different from the previous
rule of FHLBB or the prior requirements directed to the Comptroller of the
Currency for banks to follow. The passage of FIRREA was in part a direct
result of the perceived degree of fraud and insider abuse in the S&L industry
and because the OTS and the FDIC became more aggressive in their attempt
to recoup lost funds.”

In the post FIRREA era, the number of San Diego savings institutions
continued to decline. California banking organizations who had been willing
during the 1980s to acquire the financially-troubled prodigious S&Ls were

130

130. See generally Bric G. Zajac, FIRREA and Federal Common Law: The Extent to
Which they Preempt State Law Regarding the Duties and Standard of Liability Imposed Upon
Financial Institution Directors. 37 VILL. L. REV. 1461, 1466 (1992) (maintaining that this
was of vital importance to the FDIC, OTS, and FHLBB, because even though federal com-
mon law and state law articulated different standards for when directors/officers should be
held accountable, both federal and state law held a bank director to owe fiduciary duties to
depositors).

131. See MACEY & MILLER, supra note 31, at 93.

132, Seeid.

133, Seeid

134. Seeid

135. See id. at 93-94 (quoting both 12 U.S.C. § 1464(e) (1994 & Supp. 1996) and Ken-
neth Scott, In Quest of Reason: The Licensing Decisions of Federal Banking Agencies, 42 U,
CHr. L. Rev. 235 (1975)).

136. Seeid
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no longer seeking these vulnerable institutions, having been temporarily
gratified by their already secured conquests. The large failing or closed sav-
ings institutions were no longer saleable, their liabilities contributing to the
collapse of FSLIC. The Resolution Trust Corporation, the OTS, and the
FDIC encountered increasing difficulty in locating buyers for these belea-
guered savings institutions without offering major deal enticements. Addi-
tionally, the degenerating California real estate market complicated the
regulator’s ability to appropriate these losses. FIRREA was not helpful to
regulators because it essentially continued the status quo. It gave no new
tools to the regulatory agencies to deal with the S&L crisis.

10. Federal Reserve Act

The three commercial bank leaders in San Diego are subject to certain
restrictions under the Federal Reserve Act.”” Transactions and extensions of
credit between these banks and their subsidiaries are regulated by the Federal
Reserve Board of Governors. There is a specific formula limiting the pay-
ment of dividends by these banks to their parent organizations or holding
companies, which must be approved by the Comptroller of the Currency.
The Federal Reserve Act requirements affect many areas of banking, allow-
ing the Board to regulate electronic fund transactions, check collection,
equal credit opportunity and truth-in-lending rules, and the provision and
availability of funds.

Under Federal Reserve Board regulations, [certain banks] are . . . re-
quired to maintain reserves against their transaction accounts (primarily
checking and NOW accounts). Because these reserves must be maintained
in cash or in non-interest bearing accounts, the effect of the reserve re-
quirements is to increase an institution’s cost of funds. . . . [Financial] in-
stitutions may designate and exempt [certain reservable liabilities] from
these reserve requirements. These amounts and percentages are subject to
adjustment by the FRB . . .. [D]epository institutions maintaining reserv-
able accounts may borrow from the Federal Reserve Bank discount win-
dow, but the [FRB’s] regulations require a savings bank to exhaust other
ge:rslﬁr}%ble alternative sources before borrowing from the Federal Reserve

11, The Federal Deposit Insurance Corporation Improvement Act of 1991

The Federal Deposit Insurance Corporation Improvement Act,
(FDICIA)," was enacted December 19, 1991, but certain portions of its re-
quirements did not become effective until December 1992. The Act provided
for increased funding for the FDIC Bank Insurance Fund by assessment fees

137. 12 U.S.C. § 221 (1994 & Supp. 1996).
138. WASHINGTON MUTUAL, INC., 1997 10-K REPORT 19 (1998).
139. 12 U.S.C. §§ 1817, 1825 (1994 & Supp. 1996).
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on insured deposits.”’ It also required establishment of a risk-based assess-

ment system by January 1, 1994." FDICIA contained provisions for new re-

porting requirements, real estate lending and capital adequacy requirements,

and expanded regulation for depository institutions and their parent holding
. companies.*”

In addition, FDICIA established a system of corrective action for any
insured institution that falls below specified minimum capitat levels." The
highlight of this legislation was “the establishment of a five tier capital re-
quirement system;” the tiers were “well capitalized,” “adequately capital-
ized,” “undercapitalized,” “significantly undercapitalized,” and “critically
undercapitalized.”** The Act did not define the capital levels for each of
these terms, deferring instead to the federal financial regulatory agencies to
specify these levels by September 1992, and requiring these agencies to take
“prompt corrective action” on the banks which failed to meet minimum
capital requirements.'** Capital distributions, such as the paying of dividends,
were prohibited if the organization already was, or doing so would make, the
organization undercapitalized.® The ramifications for undercapitalization
included limitations on the depository institution’s activities and an obliga-
tion to return the institution’s capital to regulatory standards.'’

When FDICIA was first passed, the implications on commercial and
savings institutions were not clear. The financial regulatory agencies had yet
to act and quantitative measures of capital had not yet been defined. By
1996, the large commercial banks had generally deciphered how the Act
would affect them.

For example, Wells Fargo determined that “[f]ailure to meet minimum
capital requirements can initiate certain mandatory and possibly additional
discretionary actions by regulators that, if undertaken, could have a direct
material effect on the [bank’s] financial statements.”® The quantitative
measures established by the regulators to ensure capital adequacy required
that Wells Fargo maintain minimum ratios of capital to risk-weighted assets.
There were two categories of capital under the guidelines.

Tier 1 capital includes common stockbolders’ equity, qualifying preferred
stock and trust preferred securities, less goodwill and certain other deduc-
tions (including the unrealized net gains and losses, after applicable taxes,
on available-for-sale investment securities carried at fair value). Tier 2
capital includes preferred stock not qualifying as Tier 1 capital, mandatory

140. Seeid.

141. Seeid.

142. See id. See also WELLS FARGO & Co., 1996 ANNUAL REPORT 69 (1997).
143. See 12 U.S.C. § 1830(0) (1994 & Supp. 1996).

144. Id. §§ 1817, 1825.

145. Id

146. Seeid.

147. Seeid

148. WELLS FARGO & Co., 1996 ANNUAL REPORT 69 (1997).

Published by CWSL Scholarly Commons, 1998



California Western Law Review, Vol. 35 [1998], No. 1, Art. 3

68 CALIFORNIA WESTERN LAW REVIEW [Vol. 35

convertible debt, subordinated debt, certain unsecured senior debt issued
by the Parent [or the holding company] and the allowance for loan losses,
subject to limitations by the guidelines. Tier 2 ctgfital is limited to the
amount of Tier 1 capital (i.e., at least half of the total capital must be in the
form of Tier 1 capital). Under the guidelines, capital was compared to the
relative risk related to the balance sheet.'”

As a by product of FDICIA, most financial institutions in their annual re-
ports, and as part of most regulatory required reports, render an opinion of
their capital regulatory position. For example, in its 1996 Annual Report,
Wells Fargo offered the opinion that the bank had met all capital regulatory
requirements to which it was subject, and reported the most recent Office of
the Comptroller of the Currency notification categorized the bank as “well
capitalized.”'®’

The effect of FDICIA was calculated to be the same on all San Diego
commercial banks, including market leaders Union Bank, BankAmerica,
Wells Fargo, and the other depository institutions.

12. The Riegle-Neal Interstate Banking & Branching Efficiency Act of 1994

The Riegle-Neal Interstate Banking and Branching Efficiency Act of
1994'! amended the Federal Deposit Insurance Act. It was federal legislation
that allowed for interstate banking transactions, bank branching, mergers,
and acquisitions. Pursuant to Riegle-Neal, federal banking agencies would
begin to approve the above described activities between insured banks with
different home states without regard to state law so that the resulting institu-
tion could be operated as one bank with interstate branches. There were
branching requirements, filing, notice and concentration stipulations, com-
munity reinvestment and operational considerations, and capital and man-
agement adequacy requirements. The federality of Riegle-Neal did not usurp
the state tax implications of a branch or bank located in a state that was
merged or acquired by an out-of-state bank.

On June 1, 1997, Riegle-Neal permitted national banks to branch na-
tionwide, even in states which had not yet enacted legislation allowing that
right to their own state-chartered banks.'” The Office of the Comptroller of
the Currency ruled automated teller machines (ATM), remote service units
(RSU), and even automated loan machines (ALM) do not constitute bank
“branches” under the National Bank Act.”” In effect, that decision creates
opportunities for banks to expand ATM, ALM, and RSU network systems
without consideration of state-imposed restrictions on bank branching. What
was left undecided, however, was whether and what other effects these op-

149. Id.

150. Id.

151. 12 U.S.C. §§ 1831(u), 1842(d) (1994 & Supp. 1996).

152, Seeid. § 1831(u).

153. See Comptroller of the Currency, Interpretive Letter No. 772 (Mar. 6, 1997).
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portunities would have on amalgamation activity.

The Riegle-Neal Act became effective on September 29, 1995, one year
after being signed into law by President Clinton."”® Among other things, the
bill allows for the continuation of certain state powers, amendment of state
law to conform to this new federal law, and permits state governments to
opt-in or opt-out of allowing interstate branching before June 1, 1997.%
States could begin waiving the state concentration requirements, but never
the national requirements. So under Riegle-Neal, bank holding companies
which were adequately capitalized and managed were permitted to engage in
interstate acquisitions and mergers of banks and S&Ls, usurping the state re-
strictions. Banking organizations hailed Riegle-Neal as their own symbolic
victory in the increasingly competitive financial business world.

13. California State Regulations—Riegle-Neal Act

During 1987, “a number of states enacted or amended interstate banking
laws.”™ “As of May 23, 1997, 47 states plus the District of Columbia and
Puerto Rico had acted on interstate branching under the Riegle-Neal Inter-
state Banking and Branching Efficiency Act of 1994.”*" California permits
statewide branching.”® Under legislation effective October 2, 1995, Califor-
nia permits a financial institution to opt-in to interstate branching through
the acquisition of a California bank or consolidation of previously owned
California banks."” The legislation “prohibits de novo interstate branching as
well as the acquisition of individual branches and places a five year mini-
mum-age requirement on interstate bank acquisitions.”*® “This law also al-
lows affiliate banks to act as agents for each other and eliminates discrimi-
natory provisions in the bank holding company statute.”*® Riegle-Neal
allowed banks to fully enter the securities market, in turn increasing compe-
tition in the investment industry and leading to improved services and lower
costs for consumers.'*

Even prior to Riegle Neal, “beginning July 1, 1987, California permitted

154. See M. Brenot & E. D’ Angelo, Regulatory Agency Action: Business, Transportation
& Housing Agency, Banking Department, 15 CAL. REG. L. Rep. 111, 114 (1995).

155. Seeid.

156. States Enact and Amend Interstate Banking Laws, 6 NO. 13 BANKING EXPANSION
Rep., July 6, 1987, at 3.

157. Interstate Banking—All But Few States Beat Trigger Date On Nationwide Branch-
ing, 16 NO. 11 BANKING POL’Y REP. 11 (June 2, 1997) [hereinafter Interstate Banking].

158. See There is a Reason FDIC Decisions Are So Juicy, 6 No. 17 BANKING EXPANSION
REP., Sept. 7, 1987, at 14. See also CAL. FIN. CODE §§ 3750-3754, 3825, 4828, 4880, 4895
(West 1989 & Supp. 1998).

159. See Interstate Banking, supra note 157, at 12; see also Geographic Expansion—All
But Few States Enact Laws Approving Interstate Branching, 16 No. 5 BANKING POL’Y REP. 5
(Mar. 3, 1997).

160. Interstate Banking, supra note 157, at 12.

161. Id

162. See Tart, supra note 12, at 949.
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out-of-state banking organizations to acquire in-state banking organizations,
provided an out-of-state banking organization’s home state granted similar
privileges to banking organizations in California. The targeted reciprocal re-
gions included eleven other Western states, Alaska, Arizona, Colorado, Ha-
waii, Idaho, New Mexico, Nevada, Oregon, Texas, Utah, and Washing-
ton,”'® As a result, progressive California banking organizations originally
concentrated their activities and merger deals in these states. “The California
regional reciprocity limitation was dropped and the state opted into full re-
ciprocal interstate banking nationally on January 1, 1991. The law also was
extended to thrift institutions, except there was no provision allowing out-of-
state banking organizations to acquire California thrifts.”*

It was pursuant to Riegle-Neal that Wells Fargo was able to complete its
merger with First Interstate of California in 1996. First Interstate held bank
subsidiaries in six states, Idaho, Nevada, New Mexico, Oregon, Utah, and
Washington, and each of these states had opted-in early under the interstate
branching aspects of Riegle-Neal.'” “Even though state-chartered banks in
states that took no action before the trigger date [only Kansas, Missouri, and
Wisconsin] lack authority to engage in interstate branching, national banks
may now branch in and out of those states.”* As a consequence, Wells
Fargo, BankAmerica, Union Bank, and even the smaller San Diego banking
organizations and savings institutions began to acquire and invest in busi-
nesses, expand their retail base, and make loans without regard to state lines.

“The greatest movement toward expansion of banking powers has oc-
curred at the state level. ... State laws began to change, however, when
banks began to realize that competition was inevitable and interstate expan-
sion could be beneficial if organized through regional banking centers.”'"
States were permitted to control how an out-of-state bank could operate its
branches as long as there was no discrimination against these out-of-state
banks or bank holding companies.'® These state-imposed conditions were
inapplicable after May 31, 1997.'® “Most states [began to use] a combination
of two main types of restrictions when enacting interstate banking statutes:
(1) ‘regional restrictions’ requiring the expanding bank to be located in a
specific geographic region, and (2) ‘reciprocity restrictions’ requiring that
the state of the acquiring bank allow acquisitions within that state by banks
in the state allowing expansion.”"”

Without the federal regulation of banking organizations, protecting the

163, States Enact and Amend Interstate Banking Laws, 6 No. 13 BANKING EXPANSION
REP., July 6, 1987, at 3, 4, 12 (1987).

164. Id

165, See WELLS FARGO & Co., 1996 ANNUAL REPORT 8 (1997).

166. Interstate Banking, supra note 157, at 11.

167. Tart, supra note 12, at 936.

168. Seeid. at 939-42.

169. Seeid.

170, Id. at 936.
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national economic health would be left in the hands of bankers. From the
stock market crash of 1930 to the savings and loan scandal and the deregu-
lation of the 1980s, this country has consistently proven the need for federal
bank regulation. Riegle-Neal, FDICIA, FIRREA, DIDMC, BHCA, and
BMA are but just a few examples. Despite the growth and innovation dem-
onstrated by San Diego banking organizations in the 1980s, a greater number
of the local bank and savings institution failures and economic hardships
would have resulted from decreased regulatory freedoms.

Yet regulation which “has come from both the federal and state gov-
ernments constrained the expansion of [banking organizations] and contrib-
uted to the widespread failure of individual institutions.” In the final analy-
sis, the regulatory system may have impeded the growth of the American
banking industry, but it has also protected the commitment of financial in-
stitutions to the economic well being of their local communities and their
depositors.

B. Capital Adequacy Regulations for Banks and Savings Institutions: The
Effect on San Diego Institutions

The ultimate question for the San Diego financial institutions that were
trying to meet FDIC and FSLIC capital requirements became how capable
were they of servicing their debt while maintaining capital above the mini-
mum required levels?

1. Capital Adequacy Requirements for Banks

Capital regulation involves a comparison of a banking organization’s
assets and liabilities. A financial institution’s capital represents the excess of
its assets over its liabilities, or its cushion available to cover potential losses.
There are different types of capital, some more tangible than others, and dif-
ferent types of assets, some riskier than others. The purpose of capital regu-
lation is to insure that financial institutions do not fail for not being able to
cover their losses.

Federal regulations require that depository institutions maintain specific
levels of minimum capital. The National Bank Act specifies that national
banks start with an initial capital, the amount of which varies depending on
the location of the banking organization."”> However, the Comptroller of the
Currency, which has supervisory authority over national banks, requires a
higher level of startup capital than is mandated under the statute.'

All capital stock must be paid in before the banking organization is
authorized to do business.”™ The law also generally requires that no insured

171. REFORMING FINANCIAL SYSTEMS, supra note 4, at 85.
172. See 12 U.S.C. § 51 (1994 & Supp. 1996).

173. See 12 CE.R. § 3.100 (1998).

174. See 12 U.S.C. § 53 (1994 & Supp. 1996).
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depository institution may make a capital distribution if such institution
would be undercapitalized after making the distribution.” The FDICIA sys-
tem of corrective action requires “undercapitalized” institutions to submit
capital restoration plans to their supervisory agencies.””® The capital restora-
tion plan must specify steps that the institution will take to restore capital
adequacy, set goals for capital restoration, and provide further information
regarding the activities that the institution will engage in while restoring
capital to a satisfactory level. If the capital restoration plan is not approved
or complied with, then the “undercapitalized institution is restricted in its as-
set growth and must receive prior regulatory approval for business expansion
plans.”lﬂ

More stringent limitations are applied to institutions deemed “signifi-
cantly undercapitalized.” Federal regulators are required to implement cor-
rective action to get capital levels elevated to specified minimums.” Such
corrective action can include restricting transactions with affiliates or re-
stricting the interest rates that the institution pays on deposits. Action can
also include “improving management, prohibiting deposits from correspon-
dent banks, or any other action” that the agency determines will ultimately
raise capital levels."”

Finally, institutions classified as “critically undercapitalized” are subject
to the most onerous regulatory constraints. Unless the FDIC approves, these
institutions may not enter into any material transaction other than in the
usual course of business."® Moreover, a critically undercapitalized institution
cannot extend credit for any highly leveraged transaction or make any mate-
rial change in accounting methods.” Early closure is also specifically re-
quired for critically undercapitalized institutions if they do not improve their
capital adequacy levels within ninety days from becoming designated as
critically undercapitalized.'®

Aside from FDICIA’s classification scheme of undercapitalized institu-
tions and attendant system of corrective action, there are currently two sepa-
rate capital adequacy rules imposed on federal depository institutions. The
first capital adequacy rule is a leverage ratio. A leverage ratio compares the
“gross ratio of capital to assets without any adjustment for risk.”* The fed-
eral regulatory agencies require depository institutions with high ratings to

175, See id. § 1830(0).

176. See id.; see also id. § 1464(t)(6)(A)(iL).

177. MACEY & MILLER, supra note 31, at 296; see also 12 U.S.C. § 1464(t)(6)(A)()
(1994 & Supp. 1996).

178. 12 U.S.C. § 1464(s)(4)(A)-(B) (1994 & Supp. 1996) (requiring the Director of the
OTS to take actions with respect to undercapitalized savings institutions and the Comptroller
of the Currency to do the same with respect to undercapitalized national banks).

179. MACEY & MILLER, supra note 31, at 296.

180. See 12 U.S.C. §§ 461(2)(A)-(D), 481 (1994 & Supp. 1996).

181. Seeid.

182. Seeid.

183. MACEY & MILLER, supra note 31, at 302.
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have “core” capital, such as common shareholder’s equity, equal to 3% of
adjusted total assets for the highest rated institutions." Depository institu-
tions with lower ratings are required to maintain leverage ratios around
6%." For example, a low-rated banking organization with $100 million in
assets should expect to maintain “core” capital equaling close to $6 million.

The second capital adequacy rule involves nsk-adJusted capital ratios.
Unlike leverage ratios that require banks to keep a minimum amount of
capital per dollar of assets, risk-adjusted capital ratios analyze the type of as-
set held by a depository institution. The entire asset-side of a banking or-
ganization’s ledger is adjusted to reflect the risks associated with the assets.

In short, the risk-adjusted capital ratio involves a three-step process. The
first step is to sort each depository institution’s assets into one of four differ-
ent risk categories. Each category then carries the following weight: (1) zero
percent for assets deemed essentially risk-free, such as loans backed by the
full faith and credit of the U.S. government; (2) twenty percent for slightly
more risky assets, like loans conditionally guaranteed by the U.S. govern-
ment; (3) fifty percent for still more risky assets, such as first mortgage resi-
dential loans; and (4) one hundred percent for all other assets, which include
private sector loans and bank-owned real estate.'™

The total assets in each category are then multiplied by the applicable
risk-weight, and the products are summed. To illustrate, if a banking organi-
zation had $100 million in loans guaranteed by the U.S. government, then
there would be no adjustment to the $100 million. However, if the federal
banking organization had $100 million in first mortgage residential loans,
then their assets would be adjusted by $50 million. This adjustment reflects
multiplying the $100 million in assets by the 50% risk weight.

In addition, the guidelines also account for off-balance sheet items.
These items, such as letters of credit or identity of the borrower, “are multi-
plied by a credit conversion factor to determine the ‘credit equivalent
value.””™ The FDICIA legislation also requires regulatory banking agencies
to revise their risk-based capital standards to take adequate account of inter-
est-rate risk.”® These risk-adjusted capital adequacy ratios did not originally
account for interest-rate risk.

Once total assets are adjusted to reflect their associated risks, the second
step is to calculate the depository institution’s capital. Capital is divided into
two categories: (1) “core” capital, known as Tier 1 capital; and (2) “supple-
mentary” capital, identified as Tier 2 capital." As stated earlier, “core”
capital includes common shareholder’s equity.” Tier 1 capital also includes

184. See 12 U.S.C. §§ 1813, 1818 (1994 & Supp. 1996).

185. Seeid.

186. See MACEY & MILLER, supra note 31, at 303.

187. Id

188. See Federal Deposit Insurance Corporation Insurance Act § 305(b)(1)(A)(D).
189. See MACEY & MILLER, supra note 31, at 303.

190. Seeid.
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“noncumulative perpetual preferred stock and minority interests in equity
accounts of subsidiaries.”"*" But, Tier 1 capital does not include the goodwill
of the institution."”

“Supplementary” capital, on the other hand, represents debt or equity
instruments that are deemed to be more ephemeral or to have less certain
value than the components of core capital.”” This type of capital includes
allowances for loan and lease losses, subordinated debt, and preferred stock
not included in Tier 1. The total capital is then determined by adding “sup-
plementary” and “core” capital.” However, there is a limitation that the total
of Tier 2 capital cannot exceed the total amount of Tier 1 capital."®

Finally, the third step in the risk-adjusted capital ratio is to determine
whether the depository institution’s total capital exceeds the mandatory
minimum percentage of total risk-adjusted assets.””” Under this comparison, a
ratio of 8% total capital to total risk-adjusted assets, effective December 12,
1992, is required.'® In other words, the minimum total capital that a deposi-
tory institution must maintain is established by multiplying its total risk-
adjusted assets by 8%. The guidelines in effect also require a separate “core”
capital to a risk-adjusted assets ratio of 4%."” To illustrate, if an institution
had total risk-adjusted assets of $200 million, then its minimum total capital
would be $16 million and its minimum Tier 1 capital would be $8 million.

The regulatory banking agencies originally believed that they would dis-
regard leverage ratio requirements once risk-adjusted capital ratios became
effective. However, these agencies decided to retain the leverage ratios.
Thus, leverage ratios currently represent an additional level of capital ade-
quacy that every federal depository institution must maintain.

2. Capital Adequacy Requirements for Savings Institutions

Having examined capital adequacy requirements for national banks, it is
apparent that savings institutions’ capital rules are quite differently enforced
and applied by bank examiners. For federal capital adequacy requirements,
savings institutions include savings and loans, thrifts, and savings banks.*”
Again, the savings and loan industry is supervised and regulated by the OTS,
a subsidiary office within the Department of Treasury. Congress, under the
Financial Institutions Reform, Recovery and Enforcement Act of 1989, im-

191, Id. at 303-04.

192, Seeid

193, See 12 U.S.C. § 1464(s)-(t) (1994 & Supp. 1996).
194, Seeid

195. Seeid.

196, Seeid,
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posed rigorous capital adequacy standards on the savings industry.*

FIRREA subjects federally insured savings institutions to three capital
adequacy requirements.’” First, savings institutions, must have a 1.5% tangi-
ble capital to total assets ratio.”” Tangible capital consists primarily of cash,
stocks, and property.” Thus, tangible capital represents items that can be
seized by a federal regulatory agency, in the event of a savings institution
failure, before federal insurance funds are tapped. For this reason, tangible
capital does not include “goodwill,” which is the value of an institution’s
customer base and reputation.

The second capital adequacy requirement imposed on federal savings
institutions is a 3% leverage ratio.”” This means that federal savings institu-
tions must have a gross ratio of capital equal to 3% of assets without any
adjustment for risks. For example, if a savings institution has $100 million in
assets, then it must have at least $3 million in capital to satisfy federal regu-
lations. Even though 3% represents the statutory minimum, most savings in-
stitutions are required to maintain a 5% leverage ratio.”

Finally, there is a risk-based capital requirement applicable to federal
savings institutions, comparable to the risk-adjusted ratio imposed on na-
tional banks; but FIRREA additionally provides that the standards must not
be less stringent than the capital standards applicable to national banks.*” In
other words, savings institutions must maintain at least 8% total capital to
risk-adjusted assets. This provision has created controversy because it places
the fate of many savings institutions in the hands of the Comptroller of the
Currency, an agency that regulates national banks. The Comptroller can, in
effect, regulate savings institutions by adopting stringent capital require-
ments for national banks.

‘While FIRREA has been heralded for imposing rigorous capital stan-
dards on savings institutions, the statute has not been promulgated without
criticism. One criticism is that FIRREA emphasizes book value net worth. ™
Federal savings institutions are permitted to list their assets and liabilities at
the price they paid for them, and not at their current fair market value.*” The
overall effect is that assets are listed by a federal savings institution to satisfy
capital adequacy requirements with assets not representing their current fair
market value. Thus, the book value of assets listed by a federal savings in-
stitution could be vastly inflated when compared to their actual value.

201. Seeid § 1464(1)(2)(C).

202. Seeid. § 1464(1)(2).

203. Seeid.

204. Seeid. § 1464(t).
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A second criticism is that the statute does not require higher deposit in-
surance premiums for higher risk investments.*® For example, savings insti-
tutions can maintain the same level of insurance premiums for loans guar-
anteed by the U.S. government, recognized as having no risk weight, as they
can for private sector loans having a risk weight of 100%. But, in 1994,
Congress, in an attempt to minimize the high-risk investments of savings in-
stitutions, passed legislation requiring savings institutions to dispose of junk
bonds, the high-risk, high-yield debt securities, from their portfolios. In spite
of these criticisms, it can be reasonably said that FIRREA has been instru-
mental in stemming the tide of savings institution failure so prevalent in the
late 1980s.

The scope of FIRREA is not, however, limited to federal savings insti-
tutions. In California, the Department of Financial Institutions imposes
analogous capital adequacy requirements on state-chartered savings institu-
tions. At present, there are six California state-chartered savings institutions.
California state savings institutions are required to make double regulatory
fee payments, one to the Office of Thrift Supervision and one to the Califor-
nia Department of Financial Institutions."! As a result of converting to fed-
eral charters to avoid the extra regulatory fees, very few state-chartered in-
stitutions remain.***

Currently, “the powers and investment authorities of state-chartered in-
stitutions are virtually identical to those of federally chartered savings insti-
tutions.”" In fact, state-chartered savings institutions must adhere to federal
regulations promulgated by the Office of Thrift Supervision before they can
operate in California.** These institutions must also satisfy California statu-
tory net worth requirements.”® The net worth, or capital, may not be less
than 3% of an institution’s total assets.”® In defining total assets, the Califor-
nia Commissioner of Financial Institutions has great latitude. The Commis-
sioner may issue regulations to exclude from the total assets any item
deemed appropriate.®”’

If the capital of a California savings institution falls below the statutory
3%, then the Commissioner may require the institution to increase its net
worth so as to bring the amount to a level determined adequate under Cali-
fornia law.*® Any state savings institution may be required to do any one or

210, Seeid.

211. See CAL. FIN. CoDE § 270 (West 1989 & Supp. 1998).
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more of the following: (1) increase liquid assets; (2) stop accepting savings
accounts of all classes or categories; (3) cease all lending; (4) stop the pur-
chase of loans; (5) stop or limit promotional expenditures; (6) convene a
meeting of its board of directors to accomplish these objectives; and (7) take
any other steps that the Commissioner deems necessary to protect the inter-
est of the institution and the public.*”

In sum, regulatory guidelines for state savings institutions are promul-
gated primarily by the federal government. But a state regulatory agency is
empowered with authority to take corrective action if the state savings insti-
tution falls below required state statutory capital requirements. The federal
government regulatory guidelines are imposed on California savings institu-
tions, but state law ultimately provides the remedies that are applicable to
these savings institutions if they do fall below the requisite minimum capital
adequacy requirements.

National banks, federal savings institutions, and California savings in-
stitutions are subject to objective capital adequacy requirements. However,
the State of California does not impose an objective criteria on its state-
chartered banks. Like state savings institutions, state banks are also regulated
by the Department of Financial Institutions. The Department, created in
1997, combines the previously separate licensing and regulation of banks,
savings institutions, credit unions, and investment loan companies.

This Department generally requires that starting a bank in California re-
quires about $5 million in start-up capital.”*® In addition the new bank needs
experienced management who will be acceptable to state regulators. At the
beginning of 1992, there were 262 California state-chartered banks with ap-
proximately $110 billion in assets.” In May 1994, the California State
Banking Department reported that “California’s state-chartered banks in-
creased their assets from $103.28 billion to $110.58 billion from December
31, 1990 to December 31, 1993. During the same time period, the average
capital-to-asset ratio increased from 7.41% to 8.31%; and increased capital is
always a positive sign for California’s consumers.”**

Differing from the capital ratios imposed on national banks, California
banking regulations focus on a bank’s “core” capital. State law examines
several factors in determining whether a bank’s “core” capital, principally its
shareholder equity, is adequate. Ultimately, the California Commissioner of
Financial Institutions must consider the following factors regarding a bank’s
“core” capital: (1) nature and volume of the bank’s business; (2) amount,
nature, quality, and liquidity of its assets; (3) amount and nature of its li-
abilities; (4) amount and nature of its fixed charges; (5) history of, and pros-
pects for, the bank to earn and retain income; (6) quality of the bank’s op-

219. See id. §§ 660, 8450(b). See also 9 CAL. JUR. 3d Banks § 305 (1993).
220. See CAL. FIN. CODE § 600 (West 1989 & Supp. 1998).

221. See Fitch, supra note 212, at 12.
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eration; (7) quality of the bank’s management; (8) nature and quality of its
ownership; and (9) any other relevant factors.”

These factors are subjective when compared to the capital adequacy
standards imposed on federal depository institutions. Due to this subjectiv-
ity, state-chartered banks do not have a uniform minimum capital adequacy
requirement. To illustrate, a rural bank will likely have lower capital ade-
quacy requirements than a bank located in a big city. The volume of the rural
bank’s business is less than the city bank’s volume. Correspondingly, the
nature of the rural bank’s assets and liabilities are usually smaller. These
facts may compel the state regulatory agency to impose lower capital stan-
dards on the bank located in the rural community.

Another important consideration in determining the capital adequacy is
the state bank’s management. Management that is comprised of individuals
knowledgeable about operating a bank will be regarded more highly by the
regulatory agency than inexperienced management or management that has a
disreputable history of operating banks. Thus, the Department of Financial
Institutions will more likely impose lower capital adequacy standards on a
bank that is under management acceptable to state regulators.

Although these factors examining “core” capital can be described as
subjective, state banking law requires banks to make periodic reports and
submit their records to examination by the Commissioner’s office.” These
reports must be submitted from all California state banks no less than once
every two years.”” The reports itemize the assets and liabilities of a state
bank, thus enabling California regulatory agencies to determine whether
“core” capital requirements are satisfied.

In addition, these reports create a certain objectivity in California bank-
ing regulation. If the Department of Financial Institutions finds that one of
its state-chartered banks is undercapitalized, then it can take corrective
measures comparable to those imposed on state savings institutions to pre-
vent the bank from failing. Strengthening the veracity of these reports is the
fact that if a California deputy commissioner of the Department of Financial
Institutions learns of a bank’s insolvency but fails to report it, then he or she
is guilty of a felony.

Basically, California savings institutions follow objective capital ade-
quacy requirements applicable to federal savings institutions. These state
savings institutions adhere to the three capital standards imposed by the Of-
fice of Thrift Supervision on all federal savings institutions. National bank-
ing institutions, like federal and state savings institutions, are also subjected
to objective capital adequacy requirements.

California banks, on the other hand, have their capital adequacy re-
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quirements determined by subjective factors promulgated by the California
Department of Financial Institutions. These factors do not reflect the com-
plexity of the capital adequacy ratios imposed on national banks. However,
the recent stability of federal and state banking organizations and savings in-
stitutions underscore the point that different types of regulatory schemes
have been effective in minimizing failures of these financial institutions.

C. What Happened to Financial Institutions When Minimum Capital
Regulations Were Not Met

It was the inability or failure to maintain adequate capital which led to
the dissolution of a significant number of banking organizations. The push
for higher capital ratios resulted in chaos for smaller savings institutions.
The only source of capital for small savings institutions is retained earnings,
so their growth is slowed while they push to rise to new minimums. This in
turn caused these small savings institutions to lose market share to the larger
commercial banking organizations who had the ability to borrow to meet
new capital levels without slowing their own growth. Savings institutions,
which tend to lend to consumers and small businesses with less credit wor-
thiness, are required to charge off potential losses against earnings . . . fur-
ther reducing the savings institutions capital. Small banks and S&Ls must
either replace these charge-offs with new capital or shrink the level of credit
they can provide.”

The failure of many banks and savings institutions connected with non-
bank-related business ventures resulted in a legislative response of specific
limits designed to safeguard bank stability in the economy.” Yet, from 1985
to 1996, there were sixteen financial institution failures in San Diego
County. (See Appendix B.)

IV. WHY FINANCIAL INSTITUTION MANAGERS & DIRECTORS CHOSE
AMALGAMATION TO PROMOTE GROWTH

Management practices are really what control the financial industry.
“[Blanking can’t blame public policy, can’t really blame the economy for its
problems. It can blame itself for failing to exercise proper private sector dis-
ciplines. We should have learned to expect public policies not to be very
smart—in most times—very politically driven, very expediently driven. In
the management side of this equation, we had competition in laxity. Unfor-
tunately the dumbest and weakest competitors in the marketplace set the ba-
sic standards of pricing and credit terms.”” Management decisions were at
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the heart of the banking failures of the past. However, management practices
are also the force driving the current merger and acquisition environment.
“In the final analysis, the socialization of the risks underlying credit (the
democratization and liberalization of credit to everyone, cheaper credit, more
liberal credit) ultimately falls back on the people.””® The negative effects of
amalgamation also “falls back” on the bank customer.

In many cases, amalgarmation is a practical management decision for fi-
nancial institutions. But a combination of many factors was responsible for
this choice as an expansion technique. Changes in federal and state regula-
tion, eliminating geographic boundaries, new product development, ex-
panding banking powers, and national, regional and local economic devel-
opments, are all factors in a financial institution’s plans to diversify their
business and compete more directly with nonbank financial concerns.

Regulatory constraints, even after deregulation and Riegle-Neal, made
amalgamation a difficult task. “[TThe history of U.S. banking in the twenti-
eth century can be partly read as an attempt to escape regulation.””" It be-
came obvious, however, to financial institution executives that negotiating
the maze of banking regulation to win approval of a merger or acquisition
was well worth the corporate profits that their increased market share would
provide. Thus, “banks used legal loopholes to acquire other banks, changed
the law if they could, and when they failed, created surrogate forms—bank
holding companies and chain banks . . . . [L]arger financial institutions were
built [in this way], particularly in California.”**

Financial institutions most often cite the following reasons for making a
decision to merge or acquire another banking organization.

A. Decision Motivators
1. Increased Ability to Compete

Amalgamation increases competition and profitability. Increased com-
petition enhances financial institution opportunities in the marketplace and
increases the efficiency and soundness of all banking institutions.”® Finan-
cial institutions also believe amalgamation will increase financial strength.

2. Increase Number of Depositors
While antitrust matters are a concern, the banking industry clearly sees

interstate banking as a tool to expedite growth. In order to expand into inter-
state banking and branching, commercial banks and savings institutions were
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initially willing to sacrifice some profitability in exchange for large increases
in accounts, potential deposits, and customer base. Even before Riegle-Neal,
in 1992 well capitalized federally chartered savings institutions were al-
lowed nationwide branching by the Office of Thrift Supervision.” Such in-
terstate branching alone tremendously increased an institution’s customer
base.

3. Efficiency

Greater efficiency would result from amalgamation. “Under the new
branching provisions [of Riegle-Neal], [bank holding companies could]
merge all affiliated subsidiary banks into branches, eliminating the need for
separate boards of directors, computer systems, record keeping, other bank-
ing technologies, and the extra costs associated with owning separate busi-
nesses. These cost savings could be used to replenish bank capital, thus in-
creasing the ability to absorb losses,” and meet regulatory capital
requirements.”*

4. Tax Implications

There were certain non-direct benefits of these cost savings to taxpay-
ers. The Tax Reform Act of 1986 offered certain incentives for calculating
net operating losses which occur in connection with the acquisition of an-
other institution. Possibilities like reducing the strain on the FDIC insurance
fund, reducing regulatory burdens on banks, and possible deposit insurance
reform were not outweighed by the potential pitfalls such as compliance
with stricter consumer protection laws, notice and filing requirements, and
additional costs imposed on newly-formed interstate branches by requiring
state or federal Community Reinvestment Act (CRA) compliance.”

5. Market Position
Branch banking would enable national and state-chartered banks to ex-
pand their deposit bases and loan service areas and increase potential for
growth. Arguably, the greater diversity would lead to greater security if a
certain banking area or region were to become financially unstable.”’

6. Product Development

The Glass-Steagall Act™ restrictions were relaxed in the 1990s, allow-

234. See Branching by Federal Savings Associations, 57 Fed. Reg. 12,203 (1992).
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ing banking organizations the ability to offer certain security and investment
products directly to their customers. An increased customer base provided
more opportunities and need for a greater array of banking products.

7. Regulatory Flexibility.

Savings institutions were able to diversify without conforming to the
stricter rules placed on commercial banks by the regulatory agencies. Also,
antitrust concerns have been somewhat relaxed by the financial regulatory
agencies.

V. THE GROWTH OF FINANCIAL INSTITUTIONS THROUGH AMALGAMATION

Between 1925 and 1945 the number of savings institutions fell from a
peak of roughly 12,500 to about 6,700. In the same period the number of
banks fell from about 30,000 to 14,000. The decline reflected the large
number of institutions that failed after the [stock market] crash and during
the depression and the mergers that ensued as the turmoil tapered off, the
economy stabilized, and banks and thrifts became more conservative in
their business strategies. Then the good times reigned. For the next twenty
years, beginning with a veteran-driven home-buying boom at the end of
World War II, the [savings institution] industry prospered.”

By the 1980s, financial institutions again began to die. “In 1985, 120
federally insured banks failed, the highest number since 1933 .... This
contrasts sharply with an average of four failures per year in the sixties, eight
per year in the seventies, and ten failures in 1981 . ... [Albout 1,100 of the
14,500 commercial banks are considered ‘problem banks,” that is, banks
having a significant chance of failure.”° This situation created plenty of op-
portunities for large banking organizations to merge or acquire the troubled
institutions.

In the mid-1980s several major San Diego savings institutions converted
from federal savings and loans to state-chartered savings banks, Great
American and Home Federal among them. In 1987 there were thirteen state-
chartered savings banks doing business in San Diego.*! Coast Savings and
Loan Association and Great Western Bank led this group with twenty-four
and nineteen branches respectively.*” California regulatory law offered tools
to state chartered savings institutions that many other states did not. There
was greater flexibility in licensing, examination, supervision, and enforce-
ment. Put simply, California regulatory law created an environment that both
encouraged expansion and permitted savings institutions to move rapidly
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into what, for them, were new areas of business. In this climate, several of
the savings institution subsidiaries became significant profit-centers and
were better positioned as state corporations than as federally regulated serv-
ice corporations. The California regulatory structure originally administered
by the California Financial Code gave way to a Department of Savings and
Loan headed by a commissioner with “general supervision over all associa-
tions, savings and loan holding companies, service corporations, and cther
persons.”*? But by the fall of 1994, the trend was away from state-chartering
of savings institutions and the California Department of S&Ls was
downsized by then Governor Pete Wilson to only four employees (an In-
terim Commissioner, an examiner, a staff analyst, and a part-time assistant)
who regulated state-wide only fourteen state-chartered savings institutions.
The Office of Savings and Loan no longer performed audits of state-
chartered savings institutions and was restricted to simply a review and
analysis actually performed by the federal Office of Thrift Supervision.”

Between the mid-1980s and early 1990s, the opportunities for amalga-
mation existed, the state and federal regulatory scheme promoted such ac-
tivity, profits from amalgamation were apparent, financial products were ex-
panding, and the larger institutions were well leveraged; it was obvious:
tremendous growth was achievable through amalgamation and it was the
right time to begin.

VI. SAN DIEGO FINANCIAL INSTITUTIONS IN 1985

San Diego was one of the first places amalgamation was successful.
Banking organizations doing business there were catalysts for merger and
acquisition activity in this country and for how banking is now organized.
The most recent mergers to affect the San Diego community are the 1998
BankAmerica/NationsBank and Wells Fargo/Norwest mergers. They are, for
the moment, the last Southern California examples of the continued amal-
gamation of banking organizations.

Largely because the primary growth product for savings institutions,
and to a lesser degree for banks, are home mortgages and housing develop-
ment loans, the impact of amalgamation in San Diego logically began with
the housing market. Housing development grew at a phenomenal pace into
the San Diego suburbs during the mid-1980s. “One in every eight home
sales in the United States in 1985 occurred in California.”* San Diego resi-
dents spend approximately 33.3% of their income on housing, compared to
28% spent by consumers nationally.* Consumers began locating their ac-
counts and banking more in the areas in which they lived. San Diego bank-

243. CaL. Fiv. CoDE § 8050 (West 1989 & Supp. 1998).
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ing organizations, which were in a growth mode, quickly built retail
branches in these newly populated suburban areas. Strategic planners at San
Diego financial institutions saw these banking customers as their future.
Management of these institutions also sought retail branch networks and in-
dividual branches ecither through mergers with, or acquisitions of, banks that
already had retail systems well positioned in these areas. This was one rapid
response to service those quintessential affluent financial institution custom-
ers. There were fierce battles from 1985 through the 1990s among San Di-
ego banks and savings institutions for growth-oriented, home-owning, dual
income depositors, who regularly made large durable goods purchases.
Clearly, these were the depositors to court if a bank or S&L was to survive
and ultimately prosper in the San Diego economy.

Southern California banking has always been distinct from banking in
the rest of the country. From the pioneering use of ATMs in Southern Cali-
fornia, to widespread amalgamation beginning in the early 1980s, San Diego
has been on the forefront of the financial industry’s progression.

While banking organizations throughout the country were in a continu-
ous state of turmoil, the 1980s were a time of tremendous growth and pros-
perity for the financial institutions doing business in the San Diego market.
In 1985 in San Diego, BankAmerica was the Commander of commercial
banking; Home Federal and Great American were the savings institution
Generals. Locally based savings institutions particularly experienced high
profitability. Great American posted a lending volume of $3,874,244 for
1986, and by December 31, 1986, were calling themselves “the [seventh]
largest publicly-held FSLIC-insured savings institution in the United States,
based upon assets as of December 31, 1986.”*¢

San Diego Trust had assets of $1,341,190, a total of $1,194,305 in de-
posits, 1,400 employees, and forty-eight branches as of December 31,
1986.** Home Federal reported a healthy $103,358 net income, a total in-
come of $1.2 million, and 3,640 employees,”” while Wells Fargo reported
$44,577 million in assets and loans of $36,771 million at year-end 1986.%°
Wells Fargo still had not entered the San Diego market in a big way. Bank-
America reported $91,606 million in assets, liabilities of $87,825 million,
and $75,998 million in deposits at December 31, 1986.%"

Those sixteen banking organizations, major players in the San Diego
market in 1987, had already been reduced in number substantially by 1992.*
“[Plublic policy [had] shifted to a clear and substantial favoritism toward big

247, GREAT AMERICAN OFFERING CIRCULAR, supra note 38, at 17.
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banks—a favoritism that [was] especially lethal at a time when small banks
[were] under severe competitive pressures from geographic and pricing de-
regulation.””® “The latent effect of deregulation was to move the basis of
competition onto those parts of the playing field (economies of scale, price,
technological product development) in which the larger institutions excelled,
and away from those aspects (personal service, convenience, community
emphasis, etc.) in which smaller institutions had traditionally been stronger.
Many small banks were willing to pay a price for the opportunity to compete
more effectively on their own terms. But they made the mistake of assuming
deregulation meant just that, less regulation, not more. They also assumed
that the regulations remaining in force would be administered even hand-
edly. But deregulation, as it evolved, meant disproportionately higher costs
of doing business for small banks.”*

In 1985, the primary business of savings institutions in San Diego was
lending for improvements on, or the purchase and construction of, residential
and commercial properties secured by first and second liens. Typically these
loans, secured by single family dwellings, multifamily residences, construc-
tion loans, commercial and light industrial properties, and loans made for the
acquisition and development of unimproved property, were the focus of
savings institution business in the 1980s. This was due largely to regulatory
constraints imposed on savings institutions prior to 1980 that limited long-
term permanent, fixed interest rate loans on residential properties.”

Garn-St. Germain and the deregulation acts broadened the scope of S&L
lending activities, consumer products, and commercial banking powers.”
Both deregulation and Garn-St. Germain had the effect of dramatically in-
creasing competition by narrowing the distinctions between savings institu-
tions and banks. Under deregulation, the cost of funds and interest rate sen-
sitivity was intensified and ultimately increased, leading to the termination
of differentials in interest rates on deposits between savings institutions and
commercial banks by January 1, 1984.”” However, most savings institutions
recognized, even as they diversified their lending activities, that profits
would be impaired as a direct result of deregulation of deposit liabilities be-
cause of the number in their portfolios of long term loans with either fixed
interest rates or adjustable rates. These loans had narrow features that would
hinder the savings institutions from adjusting yield on its loans to offset the
increase in the market interest rates on their sources of funds.

After these Acts were passed, savings institutions began to diversify by
expanding the types of products and accounts they could offer. S&Ls pro-
moted a new array of consumer and commercial loans, from home equity,
mobile home, home improvement and education loans, to auto, recreational
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vehicle, boat, credit card loans, and secured and unsecured commercial busi-
ness loans. Deregulation also prompted savings institutions to venture into
the making and purchasing of more adjustable rate mortgages and to in-
crease their fee income by servicing loans for other financial institutions.
Savings institutions were highly skilled in this area since servicing had been
such an intimate aspect of their loan maintenance activities. Amid this finan-
cial climate and the beginnings of amalgamation activity, savings institutions
found their loan servicing skills highly marketable and lucrative.

From 1985 to"1989, a lower national interest rate environment caused
savings institutions to experience a marked increase in the local origination
of both fixed-rate and adjustable-rate mortgages. Heightened consumer pref-
erences and competitive pressure during this period created a climate in
which savings institutions were able to continue and to increase their utiliza-
tion of devices such as due-on-sale clauses in fixed-rate conventional mort-
gages, origination fees, late fees and prepayment clauses, and even introduce
other fee generating novices such as loan modification and change of prop-
erty ownership fees. Income realized from these fees proved to be significant
for the San Diego-based savings institutions.

Most California and San Diego savings institutions attempted to re-price
and restructure their match of assets to liabilities using their knowledge of
historical market product performance. They increased their participation in
reverse repurchase and interest rate swap agreements, limited their invest-
ments in mortgage-backed securities, and used cap agreements to try and
manage interest rate risk. Some were more successful than others. Great
American managed to regulate their match of assets to liabilities to around
2% between December 31, 1984, and December 31, 1986.2® Some measured
their results differently. Home Federal’s results were a 7.3% increase of total
assets from December 31, 1986, to June 30, 1987, and a net income of
$26,600 for the same period.”” San Diego Trust had a return on assets of
.83%, a slight decrease from 1989 results.*® On June 30, 1987, Imperial
Savings was one of the largest thrifts with $10 billion in assets and $5.5 bil-
lion in deposits.** The commercial banks were somewhat more successful.
According to the San Diego Business Journal, Wells Fargo was still not a
major player in the San Diego market in 1986.” BankAmerica held the
strongest position of the commercial market leaders in 1987 with assets of
$93 billion and deposits of $76 billion.**

258. See GREAT AMERICAN FIRST SAVINGS BANK, 1986 10-K REPORT 5 (1987).

259. See Top Area Savings and Loan Associations, SAN DIEGO BUs. J. BOOK OF LIsTs 79
(Dec. 1987).

260. See SANDIEGO TRUST & SAVINGS BANK, 1990 ANNUAL REPORT 15 (1991).

261. See Top Area Savings and Loan Associations, SAN DIEGO BUSs. J. BOOK OF LISTS 79
(Dec. 1987).

262. See Top 25 Area Banking Companies, SAN DIEGO BUS. J. BOOK OF LisTs 29 (Dec.
1987).

263. See BANKAMERICA CORP., 1987 ANNUAL REPORT (1988).

https://scholarlycommons.law.cwsl.edu/cwlr/vol35/iss1/3

46



Lee: Amalgamation of the Southern California Banking Industry: San Die

1998] THE AMALGAMATION OF THE SO. CAL. BANKING INDUSTRY 87

Effective December 15, 1987, the Financial Accounting Standards
Board (FASB) issued new accounting rules which altered the accounting
procedures for non-refundable fees and costs associated with both originat-
ing and acquiring loans through mergers or acquisitions. The new rules re-
quired loan origination fees to be deferred and attributed to income over the
life of the loans, instead of being recognized at the time of origination. These
FASB regulations focused on the timing of reporting fees and expenses.
There was no effect upon fee income generated from borrowers, or loan
origination and purchase loan costs, however certain loan origination costs
were now required to be capitalized and amortized just as loan fees were.

During this time, FSLIC insurance regulations limited the maximum
amount secured by real estate that a savings institution could lend to any one
borrower and that borrower’s related business/personal entities, to the lesser
of that institution’s regulatory net worth or 10% of the institution’s separate
net withdrawable accounts.” However, on August 15, 1986, the FHLBB, as
operating authority of FSLIC, proposed amending the regulation limiting
aggregate loans to one borrower by reducing the limitation to 25% of regu-
latory capital. >

“Government regulation sheltered [savings institutions] from competi-
tion [prior to deregulation], allowing the industry to be profitable and fail-
ures to be rare. As long as interest rates did not rise substantially, [savings
institutions] faced little risk.”** “Federal deposit insurance was provided as a
subsidy allowing savings institutions to raise large amounts of funds at less
than market interest rates so that they could finance long-term, fixed rate,
home mortgage loans.”™ It was in this climate that several of San Diego’s
hundred-year-old S&Ls first prospered greatly and then, after deregulation,
ultimately failed.

All of these factors indicated that financial institutions in the mid-1980s
would have to design new ways to prosper. Because of a few national and
local successes, increasingly the directors and executives of San Diego
banking organizations began to look to amalgamation as a means to increase
profits.

A. Successes and Impacts of Initial Merger and Acquisition
Activities in San Diego

It was no aberration that amalgamation began with savings institutions
in the San Diego area. In 1985, the three major San Diego born and bred
S&Ls, Great American, Home Federal, and San Diego Trust, were well-
capitalized, self-assertive, strategically-located in the national and California
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banking market, and keenly aware of the market opportunities deregulation
had provided. They began at that time to take advantage of their strength in
the market and expand by merging. The first banking organization to do so
was Great American Bank. Perhaps coincidentally, Great American was
home to both “Lawrence Taggart, California’s . . . Commissioner of Savings
& Loans (in 1983], who worked for twelve years for [the bank, and] Gordon
Luce, CEO and Chairman of the Board of Great American, [Ronald]
Reagan’s confidant and thrift guru, [who was] later appointed by Reagan to
be a delegate to the United Nations.”**

1. Great American First Savings Bank

Great American completed the sale of its retail branch network to Wells
Fargo and was closed by the OTS in August 1991. Headquartered in San Di-
ego, the bank was originally organized in 1885, as a California mutual stock
institution under the name San Diego Building and Loan Association. In
1936, the bank converted to a federally chartered mutual savings and loan
association and changed its name to San Diego Federal Savings and Loan
Association. To reflect its expanded market area, San Diego Federal changed
its name to Great American Federal Savings and Loan Association in 1982.
After the implementation of the provisions of the Garn-St. Germain De-
pository Institutions Act of 1982,*® Great American changed its designation
from a savings and loan association to a savings bank, and assumed the
name Great American Federal Savings Bank.”® Because California law was
more favorable to savings institutions,” in 1983 “Great American converted
from a mutual [savings organization] to a stock form of ownership . ...""*In
July 1984, “Great American became a California licensed savings bank,
changing its name to Great American First Savings Bank,””* under which it
operated until its demise.

Like most California savings institutions, Great American’s deposits
were insured by the FSLIC, governed by the provisions of the California
Savings Association Law, subject to the regulations of the California Sav-
ings and Loan Commissioner, and Great American was a member of the
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Federal Home Loan Bank System.” When it acquired Home Federal Sav-
ings and Loan Association of Tucson, Arizona, it became a savings and loan
holding company and thus subject to the holding company regulations of the
FSLIC.”* At year-end 1986, the bank believed itself to be the seventh largest
FSLIC-insured savings institution in the United States™ and operated 190
branch offices,” sixty-one of those branches in San Diego county.”® In
1986, Great American Bank had 600,000 customers and offered 100 prod-
ucts and services to them.”

Again, as with most California savings institutions, Great American was
primarily involved in the business of “attracting deposits from the general
public and using [those] deposits, [along] with borrowings and [other]
funds . . ., to make mortgage loans primarily secured by liens on residential
and other real estate... [along with] consumer installment and business
loans.”” The bank’s income came from loan principal payments, interest on
and fees in connection with real estate loans, interest and dividends on in-
vestment securities, increases in deposits, cash received as a result of the
maturity of securities investments, securities sold under agreements to repur-
chase, mortgage-backed securities, advances from the Federal Home Loan
Board, other borrowings, and the income received in connection with loan
amortization, prepayments, loan sales, and participation in loans.”* Through
its 180 retail offices in California and Arizona, and through its subsidiary
corporations, the bank offered “insurance brokerage, mortgage origination,
securities brokerage, advertising, marketing,” a myriad of loan products and
services, and real estate development.”

Great American was the first savings institution in San Diego to use
amalgamation as a tool to increase their market share. “In 1981 and 1982,
Great American expanded its operations in California by merging with eight
savings and loan associations.” Prior to these mergers the bank reported
total assets to be around $6 billion.” By the conclusion of the first eight
mergers, Great American’s asset size increased to $8 billion.” By 1986, the
bank had completed 14 mergers within 16 years.”®® However, the bank’s last
major merger was its downfall.
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In March 1986, the bank acquired Home Savings and Loan Association
of Tucson, Arizona. At first, the Home Federal merger appeared to success-
fully accomplish what amalgamation had done for Great American in the
past. By June 30, 1987, Great American’s total assets were reported to be
$13.7 billion, a 30.3% increase from December 31, 1986, with deposits of
$9.2 billion and a net worth of $779,803 million.”® In connection with the
Home Federal acquisition, Great American, through an agreement with
FSLIC, also acquired Hacienda Federal Savings and Loan and First Federal
Savings and Loan of Redding California, which were both insolvent institu-
tions.”™ On May 7, 1986, Great American acquired Los Angeles Federal
Savings Bank and on March 9, 1987, the acquisition of First Security Sav-
ings and Loan Association of Grand Junction, Colorado, was completed.”
Also in 1987, the Bank completed its final merger with Capital Savings
Bank, F.A., which had offices in the states of Washington and Montana.*°
During 1986, the Bank had increased regulatory capital 49%, to $755 mil-
lion, “positioning Great American with the seventh highest regulatory capital
base in the industry.””"

At the end of 1986, Great American believed itself to be the seventh
largest publicly held saving institution with $13.7 billion in assets.”” Then
the real estate assets acquired in the Arizona market through the Home Fed-
eral merger bottomed out. Both the California and Arizona real estate mar-
kets took a huge downturn and Great American sold its entire California re-
tail branch network in 1990 and 1991 to Wells Fargo Bank.”” Subsequently,
the bank was taken over by the Office of Thrift Supervision in 1991.%

Great American’s disappearance was Wells Fargo’s great emergence in
the San Diego banking market. Wells Fargo’s acquisition of the Great
American branch network brought the total of Wells Fargo branches to 612,
292 in Southern California alone at the end of 1991.%° At the end of the
branch acquisition, Wells Fargo initially retained fifty-seven of the sixty-
four San Diego Great American branches and twenty of its own twenty-six
Wells Fargo San Diego branch offices. The number of San Diego branches
fluctuated wildly throughout the following years with Wells Fargo closing
some offices and acquiring more as it increased its own acquisition activities
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in San Diego. Yet, Great American’s 100+ years of citizenship in San Diego
left indelible marks on the City, its real estate, the 4000+ San Diegans it had
employed, countless community projects, and ultimately its depositors.
Great American and savings institutions like it created certain expectations
in the minds of depositors, as both bank customers and members of the San
Diego community.

2. First National Bank

“National Bank of La Jolla and National Bank of Fairbanks Ranch
merged with First National Bank on May 29, 1987.”%¢ It was a total combi-
nation of the organizations yielding $382,075 million in assets: National
Bank of La Jolla’s $157,842 million in assets and First National’s assets of
$224,733 million.”” First National was established in 1981. By December
31, 1996, First National Bank had leveled out to $293 million in assets, and
$263 million in deposits.”® The Bank currently has four local branches, 184
employees, and its primary activity is real estate lending.””

3. Crocker National Bank

Crocker was the first bank to disappear from the San Diego market as a
result of amalgamation. In 1986, Crocker National Bank became the first
bank with a large presence in the San Diego market to be acquired by an-
other financial institution, Wells Fargo Bank. Wells Fargo paid $1.1 billion
in cash for Crocker.® At the time of acquisition, Crocker had 319 branches
in the state of California, approximately seven in San Diego county.’ Wells
Fargo operated 517 branch offices, 187 in Southern California.*”

With this merger, Wells Fargo increased their market share of total de-
posits from approximately 1.5% of all deposits in the California financial
market to 3.6%, making Wells Fargo, by their own assertion, the fifth largest
domestic lender in the United States.*® Wells Fargo understood the benefits
of amalgamation perhaps because the bank is the product of a merger itself.
The Wells Fargo California banking business, originally founded in 1852,
was separated in 1905 from the Pony Express stagecoach business and
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merged in 1960 with American Trust Company.**

It was during the Crocker merger in 1985 that Wells Fargo announced
its intention to become a major regional banking company. Crocker made a
major contribution to Wells Fargo’s ability to target the San Diego market.
In its 1986 Annual Report, Wells Fargo clearly stated that the bank’s objec-
tives were to increase competitiveness by expanding its retail presence in
Southern California, more effectively marketing services, making inroads
into specialized areas of wholesale banking in the California middle market,
focusing on trade financing among Pacific Rim nations and the United States
(especially trade moving through the West Coast), and moving into more
commercial real estate development—particularly single-family housing
projects,’” which traditionally had been the business of savings institutions.

Crocker had been the seventeenth largest bank in the United States at
the time of acquisition by Wells Fargo.””® While the announcement of the
deal was a shock to both the San Diego and the banking communities,
Crocker’s loss to the San Diego market did not cause continued anxiety be-
cause of the perceived advantages to be gained by Wells Fargo’s entry.

4. Home Federal Savings & Loan

Home Federal was placed in RTC conservatorship and subsequently
closed by the OTS in July 19927 In addition to amalgamation activity,
selling and buying branches was also a popular way to consolidate market
share and minimize competition among savings institutions and banks in the
San Diego market. As it had done many times before in connection with
Home Federal applications, on May 28, 1987, the FDIC approved the trans-
fer of the Julian BankAmerica branch to Home Federal Savings and Loan.
On the date of the transfer, Home Federal reported $8.2 billion in total de-
posits.*®

As of June 30, 1987, Home Federal’s total assets were reported to be
$12.8 billion, a 7.3% increase in total assets from December 31, 1986; $9.1
billion total deposits and $11 billion in loans.*® With fifty-two branch of-
fices in San Diego, a net worth of $854 million, and 4,223 employees, the
savings institution was second in San Diego only to Great American.*’

By carly 1991, Home Federal appeared to be having difficulty servicing
its debt while maintaining capital above the minimum required levels, lead-
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ing to its closure. Ultimately, its own retail branch system was packaged and
sold to various other banking organizations. Because of its philanthropic
contributions, its competitive nature among other banking organizations, and
its history in the city, the closure was a significant loss to the San Diego
community and its depositors.

5. San Diego Trust and Savings Bank

Although First Interstate Bank’s acquisition of San Diego Trust in 1994
was not one of the mergers that initially impacted amalgamation in San Di-
ego, the impact of its leaving as the last large savings institution based in the
city was of major significance to the community, its depositors, and the
bank’s employees. Of the dominant San Diego savings institutions, San Di-
ego Trust was the only savings institution to be sought after and acquired
while still financially healthy. At the time of the 1994 acquisition, San Diego
Trust was also the last remaining of the three savings institutions® that had,
for decades, dominated the San Diego market.

Headquartered in San Diego, San Diego Trust was organized under the
banking laws of the State of California, began to conduct business in 1889,
and to provide trust services in 1929. San Diego Trust and Savings Bank was
a subsidiary of San Diego Financial Corporation, a California corporation
organized on July 7, 1969, to function as a holding company for the Bank.*"*
Unlike its San Diego competitors, San Diego Trust had the foresight to or-
ganize as a California corporation years before Great American and Home
Federal. Executive management of San Diego Trust recognized early the ad-
vantages to being subject to the California Department of Savings rather
than being a federal savings and loan.

In 1990, the bank regarded itself as the largest locally headquartered
trust department with market value assets of $2.8 billion. The trust products
offered included personal trusts, business trusts, which included retirement
services, and investment real estate trusts. In addition, the bank provided
trust security products like mutual funds, annuities, and investment advising
through a full service securities brokerage affiliate, San Diego Trust Securi-
ties, Inc. and San Diego Financial Capital Management, Inc.’”’ The bank’s
basic array of services included business, money market and personal
checking, an array of savings accounts, telephone banking, cash manage-
ment services, certificates of deposit, commercial loans, personal business
banking, lines of credit and business loans, home equity credit lines, equip-
ment financing and leasing, receivable and inventory financing, auto loans,
real estate construction loans, consumer loans, customer credit card services,

311. The largest last remaining savings institutions were San Diego Trust, Great Ameri-
can Bank, and Home Federal.

312. See SANDIEGO TRUST & SAVINGS BANK, 1990 ANNUAL REPORT 32 (1991).

313. Seeid. at6-7.
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and merchant processing credit card services,” the full gamut of traditional
savings institutions products plus some.

As of 1990, the bank had a total of fifty-five offices and drive up loca-
tions in San Diego County and operated forty-eight automated teller ma-
chines throughout San Diego at leased sites not attached to branch offices.*”
On December 31, 1986, San Diego Trust reported having 1400 employees.*

In 1990, the bank reported a significant increase in earnings, income of
nearly $13 million, a 3% growth from 1989 year-end, a total deposits in-
crease of 10.4% over the previous year to $1,481 million, and increases to its
loan portfolio of 9.7%, expressed in dollars as $72 million.>”” Net interest in-
come before loan losses increased 6% in 1990.>® Year-end total assets were
reported as $1,629 million and deposits as $1,481 million.” The bank was
ranked as one of the fifty safest banks in the country, one of the ten safest
banks in California, and the safest bank in San Diego County.

Collectively, these five initial mergers and bank transactions in the San
Diego market incited aggressive amalgamation. However, “[bly 1992, a re-
cession that negatively impacted real estate values was in full-swing, and a
majority of the banks and thrifts in the southern part of the state, and some
up north, were experiencing serious asset quality problems. The problems
were so severe that between 1992 and 1995, 34 California commercial banks
and 32 California savings and loans, with combined assets of about $24 bil-
lion, failed.”*

The California State Banking Department’s 84" Annual Report noted
that in 1993, seven state-chartered and nine federally-chartered banks failed
in California; those banks included two state-regulated banks in the San Di-
ego market, the Bank of San Diego, and First California Bank.”” “According
to the report, the performance of California state-chartered banks improved
in 1993 as compared to 1992; earnings were up 36% from the previous year
and the aggregate return on assets and equity increased 0.44% and 5.3%, re-
spectively; over 70% of state-chartered banks were profitable; state-
chartered banks strengthened their capital positions and increased their loan
loss reserves; cut back on construction lending, and total loans and leases
were up a fraction in the last quarter of 1993, to $66.6 billion.”” However,
for the year of 1992, the State Banking Department found there was a net

314, Seeid. at 10-12.

315. Seeid, at8,32.

316. See Top 25 Area Banking Companies, SAN DIEGO BUs. J. BOOK OF LisTs, Dec.
1987, at 29.

317. See SANDIEGO TRUST & SAVINGS BANK, 1990 ANNUAL REPORT 1, 2 (1991).

318. Seeid.

319. Seeid.

320, Seeid. at3.

321. Danielson, supra note 7, at 7.

322. See STATE OF CALIFORNIA BANKING DEPT., 84™ ANNUAL REPORT 6 (Dec. 31, 1993);
see also Brenot & D’ Angelo, supra note 154, at 112.
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decrease of ten state-chartered banks.*”

It was during this time that an amalgamation of the last large locally
based San Diego savings institution occurred. San Diego Trust and Savings
Bank agreed to First Interstate Bank’s merger offer in 1994.

VII. HOW AMALGAMATION AFFECTED THE SAN DIEGO COMMUNITY,
FINANCIAL INSTITUTION CUSTOMERS, AND EMPLOYEES

[Around 1981,] the thrift industry was a mess. Technically it had
failed. Of the country’s four thousand savings institutions, Bank Board of-
ficials estimated that only forty or fifty—at most maybe a hundred—were
solvent. Even these struggled . . .. [M]ost of the big California [savings
institutions], touted as the industry’s largest and healthiest, were hurt-
ing . ... Nineteen eighty had been the first year in FSLIC history that its
expenditures to handle problem cases exceeded its income from insurance
premivms paid by the thrifts it insured . . . California, Illinois and New
York emerged as key problem states early on.””

In San Diego, in spite of the industry’s condition, amalgamation was
just beginning. The two large local S&Ls (Great American and Home Fed-
eral) had begun to utilize opportunities to acquire other healthy banking or-
ganizations. The major commercial banking organizations were actively re-
searching other institutions of like size with product compatibility and
similar business ideologies. The amalgamation that was to come in the late
1980s had begun to materialize. Its appearance had a major effect on San
Diego.

A. Impact of Amalgamation on Financial Services Availability and
Efficiency, Products, and Customer Service Culture

Prior to the San Diego Trust merger with First Interstate Bank of Cali-
fornia, after which First Interstate was merged into Wells Fargo Bank, San
Diego Trust was known as a local bank with excellent customer service.
Customer service was a major focus of San Diego Trust business; the bank
stressed to both employees and the public their commitment to providing
prompt, personal, and efficient service. During 1990, a program called
“Customer Comments, Opportunities to Improve” was implemented.** The
program specifically reacted to customer comments and suggestions and ini-
tiated internal operations changes in response to those comments. As part of
that customer service emphasis, San Diego Trust offered “the largest full-
service, card-accessed banking system” in the county of San Diego, which
accommodated point-of-sale capabilities at Carl’s Jr. restaurants, ARCO gas

324. See id.; see also B. Lebrecht, Regulatory Agency Action: Business, Transportation
and Housing Agency, Banking Dept., 14 CAL. REG. L. REP 92, 94 (1994).

325. DAY, supra note 34, at 92,

326. See SANDIEGO TRUST & SAVINGS BANK, 1990 ANNUAL REPORT 8 (1991).
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stations, and local grocery stores.”” San Diego Trust claimed that its banking
card “provided instant access to funds at virtually every type of ATM
throughout the United States.”** San Diego Trust was the last major San Di-
ego savings institution to continue to offer drive-up banking when the others
had ceased to believe this service was cost effective.

Pioneer Mortgage Entities was a mortgage provider in the San Diego
real estate market and a customer of San Diego Trust and Savings Bank. The
company sold trust deeds to investors in exchange for the funds required to
make the underlying loans, and made regular monthly payments to the in-
vestors as borrowers paid off the loans.”” This practice required a constant
large cash flow.” In the late 1980s during the Southern California real estate
market downturn, Pioneer fell upon hard times.” “Many of the company’s
loans went into default, resulting in a shortage of incoming revenue. . ..
Pioneer continued to make advances to investors, but had to borrow money
from several San Diego banks to stay in business.”*?

Partially because of its customer service policies, the bank granted Pio-
neer ‘“‘provisional credit’ on all... deposits Pioneer made. .. to various
commercial accounts it maintained at the bank.”” The San Diego Trust
“provisional credit” service meant that “when Pioneer deposited checks into
its account at [San Diego Trust], the bank posted a credit to Pioneer’s ac-
count and permitted Pioneer to withdraw the funds before the deposited
checks cleared through the clearinghouse system.™ San Diego Trust regu-
larly granted provisional credit to all of its customers in good standing, as
did many other smaller banks in the San Diego area.”” In addition to al-
lowing Pioneer this courtesy service (which Pioneer regularly utilized), the
bank’s customer service included almost daily calls to Pioneer “to say that it
needed a deposit to ‘cover’ the amount of checks presented for payment the
previous day.” Pioneer always brought in a covering deposit, and San Di-
ego Trust always paid the checks.” The problem was that the check Pioneer
deposited to cover account “A” was drawn on another Pioneer account (ac-

327, Seeid.

328. Id

329. See Consol. Pioneer Mortgage Entities v. San Diego Trust and Sav. Bank (In re
Consol. Pioneer Mortgage Entities), 211 B.R. 704, 707 (S.D. Cal. 1997).

330, Seeid.

331. Seeid.

332, Id at707-08.

333, Id at 708.

334. The term “clearinghouse,” as used here, refers to a local organization that provides
clearing, netting, or settlement services for all financial institutions which are members of the
organization. Member banks exchange checks and other negotiable instruments for payments
that were drawn on other member banks. The local organization usually performs this task
through the regional Federal Reserve Bank. See generally id.
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count “B”) that did not have sufficient funds.**®

There were, of course, formal allegations of check kiting made during
Pioneer’s bankruptcy proceedings during 1997 in United States District
Court, but the court ultimately found no frandulent intent to exist on behalf
of Pioneer or San Diego Trust.””

The type and extent of customer services San Diego Trust provided to
Pioneer is not extended by the large financial institutions, and therefore
hardly exists in the San Diego market. This kind of customer service culture
is not a priority for over half of the sixteen financial institutions that remain
in the banking business in San Diego. Without smaller financial institutions
(commercial and otherwise) and large savings institutions, there is a notice-
able void in the local market. The implications of the customer service cul-
ture of financial institutions on small businesses, minority- or women-owned
businesses, or businesses which experience cash flow or financial problems
because of market effects are compelling. Customer services are particularly
important to the survival of the large number of small businesses and sole
proprietorships that make significant contributions to the San Diego econ-
omy and employment rate.

San Diego Trust’s motto in 1990 had been “This City and this Bank
Have Grown Up Together,” to reflect their known customer service think-
ing > The motto was replaced with a new one which said “The Bank Where
Money Matters, But People Count,” to reaffirm its commitment to the city of
San Diego.** Like San Diego Trust, Great American also hailed customer
service principles as central to their success. The bank regularly introduced
new promotion campaigns directly targeting customer service goals. In
1986, Great American’s retail branch system, loan, finance, operations, and
executive groups launched a new customer service campaign known as
“C.A.R.E.: Customers Are the Reason We Exist.”** The bank strongly be-
lieved it could hold its market share in an increasingly competitive market-
place by “affirming its principles of customer service” and offering “a diver-
sity of products with a showing of respect, enthusiasm, and professionalism
at each point of customer contact.”*

Even though merged banks insist they can nurture relations with small
business borrowers while cutting costs, small business owners fear that
mergers will bring conservative standards and a decline in personal service.
Wells Fargo and other big banks say they “can maintain personal relations
with business owners who demand it, while relying on automation to serve
the rest.”* Three examples which suggest the opposite of that very idea

338. Seeid

339. Seeid. at 715-16.

340. See SANDIEGO TRUST AND SAVINGS BANK, 1990 ANNUAL REPORT 6 (1991).

341. Seeid.

342. See GREAT AMERICAN FIRST SAVINGS BANK, 1986 ANNUAL REPORT 19 (1987).

343. Id
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follow:

In 1995, four years after Allied Irish Banks, PLC, acquired her com-
pany’s bank, Ms. [Patricia] Cumor sought to double a $200,000 credit line
that she had obtained [for her business] before the merger. In the past, [her
business’] receivables secured the credit line.... [Blut... the bank’s
new owner wanted additional collateral, including real estate her company
owned as well as some of her personal assets.

... “My bank had changed and I was Payin for it,” [said] Ms.
Cumor. When a bank representative told her, “My hands are tied,” Ms.
Cumor switched to an independent local bank.

During its acquisition of First Interstate Bancorp, Wells Fargo closed
the San Diego branch that had served Linda Hanover’s clothing and cos-
tume store, Ms. Hanover [said] she knew the branch’s staff so well that the
manager would call to warn her that a check might bounce. “There’s no
way that would happen” at the Wells Fargo branch that now handles her
account. Ms. Hanover [said she was] switching to a savings bank that still
operates a branch on her store’s street. “There’s a branch manager there
who will talk to me,” she [said.]

[There are still some occasional, but real attempts on the part of big
banks to demonstrate their commitment to customer service. Prior to its
merger with Washington Mutual, Great Western branch managers] hand-
delivered nearly 1,400 pre-approved loan applications to business owners
in California and Florida . ... The promotion produced $22.5 million of
loans to 752 borrowers.. . . .

[Last, in] October of 1996, Luis Hernandez’s dental supplies export-
ing concern in Miami borrowed $50,000 from Great Western when a local
branch manager called on him .... While [Mr. Hernandez] has kept a
commercial account with another bank that bought his old lender, he has
never applied for a loan there. “I don’t have a relationship with any people
there,” [said] Mr, Hernandez. “They never came to see me at all.”**

B. San Diego Amalgamation Antitrust Implications

Antitrust matters have increased in importance because of the unusually
high number of financial institution mergers in San Diego, as opposed to
merger activity in other industries and other geographic markets. The last ten
years has seen a consolidation in the banking industry resulting in greatly re-
duced competition in San Diego. The large homegrown institutions are
gone.* The out-of-town banks led by BankAmerica, Wells Fargo, and Un-

1997, at B1, C3.
345, Id
346, See, e.g., WASHINGTON MUTUAL, INC., 1997 10-K RepORT 12 (1998) (listing smaller
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ion Bank, all got bigger by acquiring smaller banking organizations and now
dominate the local market.*’ Washington Mutual alone, from 1988 to 1997,
acquired five banks which had done business independently in San Diego.*®

The banking regulatory agencies and the Justice Department both re-
view the competitive effects of bank mergers.*” Often these agencies review
the impact of a proposed merger from different perspectives, using different
standards and reaching different results.’*® Whatever their collective findings,
the anti-competitive effects of a merger can always be remedied by a federal
agency inspired divestiture plan. The Federal Reserve Board, FDIC, OTS,
and the Office of the Comptroller of the Currency often focus on the CRA
implications of a bank merger, variability in competition in the proposed
merger market, the relevance of geographic and market products, economic
measures of concentration, and mitigating factors of an increase in competi-
tion.

The bank regulatory agencies such as the Federal Reserve tend “to ad-
vocate bank mergers. In light of past savings and loan failures, the [FRB] fa-
vors banking consolidations in order to advance the safety and soundness of
the banking industry. Conversely, the [Department of Justice (DOJ)], along
with the Federal Trade Commission (FTC) tend to scrutinize mergers more
closely. As a result at times, the FRB will approve a proposed merger and
the acquirer will move forward under the impression that the application
process is essentially complete. Then the DOJ will file suit based on antitrust
implications of the merger, . .. or delay the transaction based on potential
anticompetitiveness in the post-merger environment.””” However, DOJ’s ul-
timate focus is on how a particular transaction will affect competition.
“IClompetitive problems are generally localized and can [usually] be re-
solved through targeted divestitures.”” The treatment of the Bank-
America/Security Pacific merger is one example. “In [this] merger, the
[DOJ] found that the divestiture of branches, vault and operational facilities,
deposits and related earnings assets, such as commercial loans, in local mar-
kets in each of five states (Arizona, Nevada, California, Oregon, and Wash-

institutions acquired by Washington Mutual and noting that most of the company’s growth
has come through acquisitions).

347. Seeid.

348. See id. The five acquired institutions were Pioneer Savings Bank, World Savings
and Loan Association, Far West Federal Savings Bank, American Savings Bank, and Great
Western Bank. See id.
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ington) were sufficient to remedy likely competitive effects.”

The Federal Reserve Board and the DOJ will also evaluate a bank
merger’s impact using the Herfindahl-Hirschman Index.**

No banks have litigated a merger case to conclusion in nearly a dec-
ade.”” A surprisingly minute number of bank merger cases are ever litigated
at all, partially because the Bank Holding Company Act® (BHCA) and
Bank Merger Act’™ (BMA) allow the Department of Justice to issue an
automatic stay of a transaction when negotiating divestiture plans with
merging bank organizations. Yet the DOJ often fails to give clear and uni-
form guidance on their enforcement policies as a regulator in this area.

The Federal Reserve Board will not approve any acquisition, merger, or
consolidation that results in a monopoly, which would lessen competition or
restrain trade, unless it finds that it would produce a public benefit that
would outweigh these negative effects.’® Furthermore, the Board will take
into account the resources of the company and the conveniences it would
provide the community.’® In addition to the federal regulatory agencies,
merging financial institutions must also take into consideration the views of
state banking agencies that take an active role in amalgamation matters.

The California State Banking Department precludes the department su-
perintendent from approving any application unless it is determined

that the public convenience and advantage will be promoted by the estab-
lishment of the proposed bank; conditions in the locality of the proposed
bank . .. afford reasonable promise of successful operation; the bank is
being formed for legitimate proposes; the capltal is adequate; . . . and the
applicant has complied with all applicable laws.*®

One factor in each of the Federal Deposit Insurance Corporation’s deci-
sions concerning acquisitions, mergers, branch sales, and purchases is al-
ways whether the transaction in question would have a significant impact or
“adverse effect” on competition.

353, Id

354. The HHI measures pre- and post-merger markets by adding the squares of each
firm’s market share to arrive at an HHI value between zero and 10,000—where 10,000 is a
pure monopoly. For banks, the total deposits are weighed in the market concentration meas-
vrement. For instance, if four merging firms (banks, for example) have a market share of 25%
25%, 35%, and 35% respectively, the HHI is calculated as (25)2 + (25)2 + (35)%2 + (352 =
3700, resulting in a HHI total of 3700 points. See UNITED STATES DEPARTMENT OF JUSTICE
AND THE FEDERAL TRADE COMMISSION, HORIZONTAL MERGER GUIDELINES § 1.51 (Apr. 2,
1992; revised Apr. 8, 1997).

355. See, e.g., United States v. Cent. State Bank, 621 F. Supp. 1276, 1292 (W.D. Mich.
1985), aff’d, 817 F.2d 22 (6th Cir. 1987).
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The FDIC considers the structure and planned implementation of the
transaction in question, the number of commercial banking and savings
organizations in the specific marketplace, how many offices each institu-
tion has in that marketplace, whether there are adequate banking alterna-
tives, the particular organization’s financial condition and managerial re-
sources, the impact the consummated transaction would bave on direct
competition, earnings capacity, capital adequacy, Community Reinvest-
ment Act issues, and possible adverse competitive effects. In addition, as
the late [1980s] progressed, the FDIC increasingly reviewed real estate in-
vestment activities in connection with merger and acquisition activity.>*"

“The Federal Reserve Board uses similar criteria as the FDIC in its own
merger, acquisition and even its bank holding company formation decision
making processes.”® The Board’s overall objective however, is to insure
that the proposed transaction not have a significant adverse effect on existing
competition in the banking market under consideration.®

During 1988 the Federal Reserve Board made several merger and acqui-
sition decisions that involved substantial competition problems. The trans-
actions in question had the potential of eliminating a considerable amount of
existing competition. However, in all cases the Board found off-setting cir-
cumstances such as a satisfactory number of competitors remaining in the
market upon consummation of the proposed transaction, that a particular
bank may not have been an aggressive competitor or active lender in the
market, the concentration of bank resources in the market, the presence of
thrift institutions in the banking market with the potential to become major
competitors of commercial banks, and the convenience and need considera-
tions of customers.” Despite the Board’s standards, because of the offset
analysis there have been very few denials of San Diego banking organiza-
tions’ merger applications on antitrust grounds.

The DOJ’s approach to competition was liberalized further by revisions
made to its formal guidelines in 1997.> “The overall effect of the revisions
to the DOJ’s Guidelines is that the DOJ has abandoned its past rigid position
in merger analysis by explicitly denouncing pure reliance on market struc-
ture as the primary indicator of anti-competitiveness. By moving toward a
more flexible approach in the evaluation of proposed bank mergers, the DOJ
has increasingly come to resemble the FRB as a facilitator of banking merg-
ers. Although tension between the DOJ and the FRB still exists, the extent of
their disagreements may narrow as the DOJ’s new Guidelines are applied in
amore liberal fashion than permitted under prior Guidelines.”**

361. Bank-Thrift Transactions Continue to Dominate FDIC Decisions, 6 No. 8 BANKING
EXPANSION REP., Apr. 20, 1987, at 13.

362. Competitive Concerns Do Not Halt Fed Approvals, 7 No. 6 BANKING EXPANSION
REP., Mar. 21, 1988, at 14.
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Arguably there are antitrust problems that now exist for certain banks in
San Diego, but these problems already existed when the institutions made
application to the Board to further their amalgamation activities.

From a bank perspective, California has become a “duopoly” with Bank-
America and Wells Fargo holding about one-third of the state’s deposits
and almost 60 percent of the commercial bank deposits. This domination
was solidified when Wells Fargo’s required divestitures in the First Inter-
state deal were allowed to go to a thrift. The next largest domestic bank
has less than 1 percent of the deposits, and among the foreign banks, the
Bank of Tokyo affiliate—Union Bank—is the leader with a 4.2 percent
deposillt Sh%g_f’:. No other foreign bank in California has more than a 1.1 per-
cent share.

Mergers are regulated by section 7 of the Clayton Act, which proscribes
transactions that may substantially lessen competition or create a monopoly.
Both the financial regulatory agencies and the courts use the authority of the
Clayton Act, and the Sherman Act in bank antitrust matters. The courts have
some latitude to interpret the law, and recent decisions have varied from
Consolidated Gold Fields v. Anglo American,’® in which a merger was en-
joined because it marginally increased concentration in an oligopolistic in-
dustry, to United States v. Synfy Enterprises,® in which a merger to near
monopoly was considered legal due to the lack of entry barriers. All deci-
sions are subject to review by the Supreme Court, but the Court did not re-
view the merits of a merger case in the 1980s.”™ Cases in this area focus on
the likely effect of a merger, with emphasis on market shares, barriers to en-
try, efficiencies, and structural conditions affecting the outcome of federal
court decisions.

Merger enforcement in the courts is generally based on United States v.
Philadelphia National Bank, in which the Supreme Court ruled that high
concentration established a rebuttable presumption of illegality.”” The level
of evidence sufficient to rebut the presumption appears to have evolved over
the years. The BMA and BHCA “convenience and needs” defense was
largely a result of the Supreme Court’s decision in Philadelphia National
Bank. “The fact that the financial services industry is in the midst of a com-
petitive and technological revolution makes it imperative that the DOJ and
bank regulators take steps to analyze bank competition in a way that is not
unduly dismissive of the speed with which the industry is changing.””” In the
same case in which it analyzed a bank merger in “local” geographic markets,

367. Danielson, supra note 7, at 6-7.
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the Supreme Court also explained that the relevant product market was the
“cluster of products and services” offered by commercial banks.”” But again,
as time passed, different agencies developed different approaches, with the
Federal Reserve Board and OCC favoring the cluster of services approach
and the DOJ favoring “a disaggregated ‘business line-by-business line’ ap-
proach to product market definition.”* The DOJ Horizontal Merger Guide-
lines were issued in 1992, governing mergers in all industries, including
mergers involving banking organizations.”” However, the tension between
the DOYJ and regulatory banking agencies prevails.

Early Supreme Court decisions in cases such as U.S. v. [Von’s Grocery
CompanyT™ established almost a per se rule against mergers in concen-
trated industries, the [U.S. v. General Dynamics Corporation]” decision
highlighted the importance of competitive factors other than market share.
The Court ruled that full consideration of a market’s ‘structure, history
and probable future’ was necessary to measure the competitive impact of a
transaction, but the court decisions do not give any obvious way of
weighing the various economic factors in the legal decision.”

Obviously, this is also true of the financial regulatory agencies. The
FDIC, OTS, the FRB, and the Comptroller of the Currency all consider eco-
nomic factors a predominant factor in evaluating a banking organization’s
entry into a particular market, yet will part from a traditional application of
antitrust law to approve an adverse bank combination if doing so addresses
demonstrated public need. Financial regulatory agencies routinely consider
these needs to be the provision of services otherwise unavailable from the
existing financial institutions or eliminating an unhealthy, insolvent or non-
responsive depository institution so as to strengthen the local banking mar-
ket.

C. Impact of Amalgamation on the San Diego Economy

Staying competitive in the financial services industry continues to be a
major concern nationally for both banks and savings institutions. Congress
and the Federal Reserve Board have demonstrated some legislative intent for
commercial banks and savings institutions to remain conscious and respect-
ful of public needs while lobbying for amalgamation and product growth.
From the beginning of San Diego amalgamation to date, the ability to offer
competitive financial products and services in the banking and nonbanking
realm drove commercial banks, and to a lesser degree the savings institu-

373. See Philadelphia National Bank, 374 U.S. at 356-57.

374. Smith & Ryan, supra note 372, at *17; see also Philadelphia National Bank, 374
U.S. at 356-57.

375. The 1992 DOJ Guidelines were revised and re-adopted by the DOJ in 1997.

376. 384 U.S. 270 (1966).

377. 415U.S. 486 (1974).

378. Coate, supra note 370, at 3.
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tions, to formulate annual strategic plans which focused on that goal. Such
strategic planning, especially of the San Diego savings institutions, often led
to a restructuring which included forming a corporate entity (a bank holding
company) from which to operate both banking and nonbanking activities.
Creating a holding company allowed savings institutions to diversify the
products and services they were permitted to offer their depositors.

The Bank Holding Company Act of 1956 was a Congressional re-
sponse restricting bank holding companies from engaging in some non-
banking activities. Under the Glass-Steagall Act and the Bank Holding
Company Act of 1956, the Federal Reserve Board must grant approval for a
bank holding company to engage in activities “closely related to banking or
managing or controlling banks.”*® The Board grants this approval by exam-
ining two aspects of the activity. First, the Board determines whether the
non-banking activity is ‘“‘proper incident’ to banking or managing or con-
trolling banks.”* Then, a second determination is made as to whether the
activity is a “benefit to the public, as anticipated by the Act.”*** Federal
courts and the Board have determined that the public benefits test weighs the
advantages of the proposed nonbanking activity against the possible adverse
effects on the public by examining 1) whether banks generally “conduct the
proposed activity;” 2) whether banks “provide services that are operationally
or functionally so similar to the proposed activity as to equip them particu-
larly well to provide the proposed services;” or 3) whether banks generally
provide services “that are so integrally related to the proposed service as to
require their provision in a specialized form.”**

The Board shall consider whether its performance as an affiliate of a
holding company can reasonably be expected to produce benefits to the
ublic, such as greater convenience, increased competition, or gains in ef-
ciency, that outweigh possible adverse affects, such as undue concentra-
tion of resources, decreased or unfair competition, conflicts of interest or
unsound banking practices.”

Public benefit, therefore, remains central to the expansion of banking activi-
ties. The logical query then becomes whether the expansion of banking ac-
tivities, one of the core reasons for the concentration of amalgamation in
Southern California, has been beneficial to the public, i.e., the San Diego
community.

379. 12U.S.C. §§ 1841, 1849(b)(1) (1994 & Supp. 1996).

380. Id. § 1843(c)(8); see also Part IL.A.1.a.

381. Id

382, Id.

383, Jonathan Zubrow Cohen, The Mellon Bank Order: An Unjustifiable Expansion of
Banking Powers, 8 ADMIN. L.J. AM. U. 335, 346 (1994).

384. 12U.S.C. § 1843(c)(8) (1994 & Supp. 1996).
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1. Has the Local Economy Benefited From Amalgamation?

In its 84" Annual Report,™ the California State Banking Department
found that

[tlhe California economy appeared to move in a positive direction in 1993;
the state’s unemployment rate fell to 8.8% from 10% earlier in the year,
while the national average dropped to 6.3% from 7% during the same time
period . . .. Other economic indicators began to show improvement; for
example, retail sales in key urban areas of the state increased by 6%-8%.
In 193 3, sales of single family homes increased by 3.2% over 1992 fig-

ures. >

On December 31, 1997, the California unemployment rate stood at 4.3% and
was projected to decrease to 4.0% by the end of 1998

Central to San Diego’s economy are the biomedical, military, acrospace,
defense, electronics manufacturing, retirement communities, and tourism in-
dustries.*® Except for the addition of international trade, from 1985 to 1998
the economy has not changed.® The city’s economy is well-diversified and
experiencing constant growth. The military payroll has a tremendous impact
on San Diego’s economy.”® Financial and business services have increas-
ingly become a force in the past twelve years.” Conservative estimates are
that the county’s economy will grow at a rate of 4% per year.”* In 1987, San
Diego County had a $42 billion dollar economy, a figure larger than the
economies of several states.’” Factoring in ten years of growth, the San Di-
ego Chamber of Commerce estimates gross regional product alone will be
over $88.7 billion by year-end 1998,** outperforming both the state and the
nation. What continues to fuel population growth, gross regional product
growth, and housing construction is San Diego’s strategic geographic loca-
tion. Being positioned between Los Angeles and Mexico creates two huge
markets in which San Diego can expand its economic success. “San Diego’s
international border crossings continue to be the busiest in the world, with
52.5 million crossings recorded in 1996 . ... The San Diego International
Lindbergh Field Airport reported 6.9 million passenger arrivals in 1996, a

385. STATE OF CALIFORNIA BANKING DEPT., 84™ ANNUAL REPORT 6 (Dec. 31, 1993).

386. Brenot & D’ Angelo, supra note 154, at 112.

387. See GREATER SAN DIEGO CHAMBER OF COMMERCE-ECONOMIC RESEARCH BUREAU,
SELECTED SAN Dieco County EcoNoMIiC INDICATORS (1998) [hereinafter SELECTED
ECoNOMIC INDICATORS].

388. See generally GREATER SAN DIEGO CHAMBER OF COMMERCE, ECONOMIC BULLETIN
(Aug. 1997).

389. Seeid

390. Seeid.

391. Seeid.

392. Seeid

393. See FUTURE SCAN, supra note 246, at 27.

394. See SELECTED ECONOMIC INDICATORS, supra note 387.
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record for the airport.”®* “[T]he number of overnight visitors to San Diego

fin 1988 just] during the traditionally slow holiday period. .. increased
9.4% to over 1.1 million and visitor spending . .. increased 26.7% to over
$337 million.”*

A high cost of living and the changes in the job market have adversely
affected a significant portion of the local population. The average household
income in San Diego at the end of 1997 was estimated to be $72,100, and is
projected to be $75,000 by the end of 1998.*" “Although the regional econ-
omy is strong, a significant segment of the population is being adversely af-
fected by the high cost of living and the changing job market. This segment
is growing, is becoming poorer, and is requiring more assistance from our
community’s health and human care services.””® “Movements to stem
population growth through residential development moratoriums may nega-
tively impact the economy by reducing the amount of affordable housing
and incurring losses in the construction industry.”” These growth initiatives,
particularly a factor in the north and east county areas of San Diego, may
negatively affect home lending activities for banks and S&Ls. Ultimately,
however, population growth and in-migration will continue to create plenty
of new opportunities for financial institutions because of San Diego’s favor-
able climate, proximity to Los Angeles and Mexico, and its quality of life.
Even during the national recession in 1990, San Diego avoided the full im-
pact of any economic slowdown because of its diversity, rapidly growing
population, significant defense spending, and strong tourist industry.

The amalgamation of San Diego’s banking organizations has had rela-
tively little negative impact on the local economy. Despite the demise of the
three largest San Diego based savings institutions in the early 1990s, the San
Diego economy continues to thrive. The market shares these savings institu-
tions left was quickly absorbed by the big banks: BankAmerica, Wells
Fargo, and Union Bank. Changes in employment, diminished competition,
community support by banks, a lessening in the credit available to small
businesses, and a devaluation of depositors needs are all results of amalga-
mation, but the local economy has been substantively unaffected. It appears
the growth of financial services in general and changes in the banking or-
ganizations doing business locally will continue to contribute to the overall
growth of San Diego’s economy.

395. GREATER SAN DIEGO CHAMBER OF COMMERCE, ECONOMIC BULLETIN 4 (Aug. 1997).

396. Reint Reinders, 1998 a Banner Year for San Diego’s Visitor Industry, Letter from
the President & CEO of the San Diego Convention & Visitors Bureau, SAN DIEGO Bus. J.,
Nov. 30, 1998, at Supp. A2.

397. See SELECTED ECONOMIC INDICATORS, supra note 387.

398. FUTURE SCAN, supra note 246, at 27.

399. Id
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2. Have There Been Increased Employment Opportunities in San Diego as a
Result of this Extreme Amalgamation?

At one time the government was the largest employer in San Diego
County; today, the services and retail market far outrank the military, and
soon the agricultural business will also. Still, San Diego is home port to over
90 military ships.* In 1987, approximately 1,011,000 people were employed
in San Diego County, by year-end 1998 that number is forecasted to be
1,232,000, a growth of over 200,000 in employees in just over ten years.*"
The strength of the region’s economy is revealed by San Diego’s relatively

low unemployment rate.

Unemployment rates for most ethnic groups in the region tend to be higher
than the unemployment rate for Caucasians . ... [E]stimated unemploy-
ment rates by ethnic group were: Caucasians, 4%; blacks [African-
Americans], 8%; Hispanics, 6%; Asian/Pacific Islanders, 4%; American
Indians, 8%; and Other, 7%. The youth unemployment rate in the San Di-
ego region [was in 1989] estimated to be 16%, compared to a {1989] na-
tional rate of approximately 25%. Unemployment rates for most ethnic
youth also tend to be higher than the rate tor Caucasian youth. Unem-
ployment rates among the region’s black [African-American] and His-
panic y()lut4h02[xvere] estimated [in 1989] to be as high as 36% and 24%, re-
spectively.

San Diego’s work force is composed of a higher number of women and eth-
nic groups than ever before. Still the county’s unemployment rate is ex-
pected to remain lower than forecasted rates for the state of California and
the nation.*”

Hostile takeovers often bring job layoffs or severe reductions in worker
compensation to companies targeted for acquisition. At an individual com-
pany, the acquisition process may eliminate a significant portion of the
workforce. Such was certainly the case during the San Diego Trust, First In-
terstate, BankAmerica, and Wells Fargo mergers. The Great American and
Home Federal preliminary layoffs could be attributed to amalgamation, but
the final layoffs could perhaps be more directly attributed to capitalization
problems than the final merger activities of the two institutions. Conversely,
these same final mergers caused immediate and long-reaching capitalization
failures that led to their demise.

At year-end December 31, 1986, one of its most successful years, Great
American employed 3,394 people and considered its employee relations to
be excellent.”™ At its demise in 1992, the number of Great American em-

400. See GREATER SAN DIEGO CHAMBER OF COMMERCE, EcONOMIC BULLETIN 2 (Aug.
1997).

401. See SELECTED ECONOMIC INDICATORS, supra note 387.

402. FUTURE SCAN, supra note 246, at 28.

403. Seeid.

404. See GREAT AMERICAN FIRST SAVINGS BANK, 1986 10-K REPORT 39 (1987).

Published by CWSL Scholarly Commons, 1998

67



California Western Law Review, Vol. 35 [1998], No. 1, Art. 3

108 CALIFORNIA WESTERN LAW REVIEW [Vol. 35

ployees had trickled down to 187.“° Many financial institution employees
were assisted with outplacement, but an estimated 1,200 remained out of the
workforce for a significant period of time.**® Still, San Diego County was
expected to add 30,000 new jobs to its workforce in 1998, a 3% increase
over 1997.47

On December 31, 1986, after Wells Fargo’s acquisition of Crocker Na-
tional Bank, Wells reported a total of 21,500 employees, a 54% increase in
the number of Wells employees at year-end 1985.® As part of the Crocker
Merger, Wells Fargo fired 4,000 people.”” Of that number only 620 were
employed at operations in San Diego County.*® By the time of the next ma-
jor Wells Fargo deal in the San Dijego area, the purchase of the Great Ameri-
can retail branch network, Wells had reduced its employees in San Diego
county to approximately 300.*' Combined Wells Fargo and Great American
employees in the San Diego area by year-end 1991 totaled 2,500.42

This suggests that between 1986 and 1992, an estimated 2,900 Crocker,
Great American, and Wells Fargo employees in the San Diego area were
terminated or outplaced in some manner. The more amalgamation activity,
downsizing, and bank failures, the greater the tendency to also use contract
and part-time workers. “Three thousand San Diego jobs were lost in 1990
alone as a result of the failure of Imperial Savings Association.”** Four
thousand jobs vanished when the First Interstate merger swallowed up San
Diego Trust. The effect these employment changes had on the San Diego
community was profound. During this same time period the San Diego aero-
space industry suffered a large decline, but the services industry experienced
phenomenal growth.**

Industry executives seemed to think that layoffs would be minimal in
the 1996 merger rush for Great Western. Employment effects were consid-

405, See Telephone Interview with Dan Conway, Public Relations Officer, Wells Fargo
Bank (Apr. 27, 1998).

406. Seeid.

407. See SELECTED ECONOMIC INDICATORS, supra note 387.

408, See WELLS FARGO & Co., 1986 ANNUAL REPORT 1, 13 (1987).

409. See Matt Murray, Norwest, Wells Fargo Agree to a Merger, WALL ST. 1., June 9,
1998, at A2.

410, See Telephone Interview with Dan Conway, Public Relations Officer, Wells Fargo
Bank (Apr. 27, 1998).

411. Seeid.

412, Seeid.

413. Id. At the “end of the Second Quarter of 1987 [June 30, 1987] Imperial Savings was
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approximately $5.6 billion total deposits, and $3 billion in loans. The company’s net worth
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ered a plus factor for one of the possible suitors, NationsBank, because the
operations of the two institutions would not overlap; however, since the
victor, Washington Mutual, completed the merger in March 1997, 2,290
Great Western and Keystone employees have been casualties.” Pursuant to
a restructuring plan, the resulting number of Washington Mutual employees
declined by 1,737 full time employees by December 1997, to 19,880 total
Washington Mutual employees.** An additional 1,190 employee separations
were planned for completion by the end of June 1998."

During 1996, Ahmanson made a hostile takeover bid for Great Western.
It was expected that if the Ahmanson hostile deal had been successful, the
lions share of layoffs would of course come from Great Western employees
rather than what would be the newly combined pool of both Ahmanson and
Great Western employees. As of June 30, 1997, Great Western had a labor
force of 12,000 employees,** approximately 500 in San Diego County alone.
In March 1997, Great Western agreed to be acquired by Washington Mutual,
certainly a decision in no small way effected by the plight of Great Western
employees. In connection with the Great Western merger, Washington Mu-
tual recorded transaction-related expenses of $431.1 million in 1997.*” The
largest of these expenses were in the category of severance and management
payments and other direct transition costs.”® Great Western originally had
over 1,000 mortgage lending, retail banking, and consumer finance offices
operating in twenty-three states.” Washington Mutual planned to close
ninety of these offices by the third quarter of 1998.**

Wells Fargo completed its purchase of the entire retail branch opera-
tions of Great American on August 1, 1991, displacing 200 of the remaining
Great American employees in the months immediately preceding and fol-
lowing the purchase.”

Bank of America merged with Security Pacific National Bank in 1992,
the Bank of America Merger Transition Program is attributed with saving
the jobs of approximately 1,100 Security Pacific and Bank of America em-
ployees.” However, a large number of employees were terminated, accepted
severance packages, or elected premature retirement between 1991 and

415. The Keystone Holdings, Inc., merger with Washington Mutual was completed in
1996. See WASHINGTON MUTUAL, INC., 1997 10-K REPORT 27 (1998).

416. Seeid. at34.

417. Seeid. at35.

418. See Letter from Timothy McGarry, Corporate Communications Office, Washington
Mutual, April 24, 1998 (on file with author).

419. See WASHINGTON MUTUAL, INC., 1997 10-K REPORT 35 (1998).

420. Seeid.

421. Seeid at27.

422. Seeid. at35.

423, See WELLS FARGO & Co., 1991 ANNUAL REPORT 10 (1992); see also, WELLS FARGO
& Co., Press Release of 7/17/90; WELLsS FARGO & Co., Press Release of 1/15/91.

424, See Parker v. BankAmerica Corp., 50 F.3d 757, 761-62 (9° Cir. 1995).
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1993

First Interstate Bank of California acquired San Diego Trust & Savings
Bank in 1994. The acquisition brought the number of First Interstate em-
ployees in the San Diego area to 1,900. When Wells Fargo completed its
merger with First Interstate Bank of California during 1996, and closed forty
San Diego First Interstate branches while divesting itself of ten more, several
hundred of the combined employees of San Diego Trust and First Interstate
were affected. A total of 12,000 jobs were eliminated as a result of the $11.3
billion merger between Wells Fargo and First Interstate.”® “A significant
portion of the decrease [in Wells Fargo’s 1997 fourth quarter noninterest ex-
pense] was related to reduced salaries, incentive compensation and employee
benefits due to staff reductions after the merger with First Interstate Ban-
corp.”*” As some indication of the total number of First Interstate and Wells
Fargo employees affected by this merger, note that Wells Fargo disclosed an
estimated $270 million restructuring charge/severance cost to be incurred in

connection with this merger.*”® Today, San Diego area Wells Fargo employ- .

ees total 2,000.”

[During 1993], Blank] of Almerica]. .. asked all employees to sign ‘at
will’ statements acknowledging that the bank may fire them without cause
at the employer’s pleasure, work hours may be cut and health care and
other benefits taken away, and employees may be transferred anywhere in
the bank’s system; [this kind of] personnel action compromises the princi-

le of employer responsibility by implying that the cutting of employee

ours, salaries and benefits is acceptable behavior while the bank contin-
ues to earn large profits; the elimination of employee benefits by [Bank of
America] may place an additional burden on the state budget by increasing
the COsts of the Medi-Cal system and of state hospitals for uncompensated
care.

A reduction in employment sometimes comes into focus as a result of
the accompanying scrutiny of merger activities. Bank of America, known as
the leading bank in the West and one of the most profitable financial institu-
tions in America, made a profit of $1.5 billion in 1992; the bank had
achieved this success in part through federal subsidies of FDIC guaranteed
borrowing and mergers approved by the federal government.” California
House Resolution 20 (HR20) chastised Bank of America’s Chief Executive
Officer’s salary of $1.6 million in 1992 and his exercise of approximately

425, See Alberto v. Bank of America, No. C-94-1283-VRW, 1995 WL 562170, *8 (N.D.
Cal.) (Unpublished opinion).

426, See Murray, supra note 409, at A2.

427, WELLS FARGO & Co., FOURTH QTR. EARNINGS PRESS RELEASE (Jan. 20, 1998).

428. See FIRST INTERSTATE BANCORP & WELLS FARGO & Co., JOINT PROXY STATEMENT /
PRrosPECTUS 85 (1996).

429, See Telephone Interview with Dan Conway, Vice President of Public Relations,
Wells Fargo Bank (Apr. 27, 1998).

430. B. Lebrecht, 14 WTR Cal. Reg. L. Rep. 92, 95 (1993).

431. Seeid. (citing California House Resolution 20 (1993)).
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$12 million in stock options between 1987 and 1991, as well as the bank’s
opening of overseas offices in Vietnam while at the same time closing
neighborhood banks in California communities.”* Further, citing Bank of
America’s decision to move its credit card operations to Arizona, transfer-
ring 1600 jobs out of San Francisco and Glendale in order to escape Califor-
nia consumer protection laws,”* and Bank of America’s banking dominance
in the state of California,” HR20 author Representative Burton recom-
mended a complete divestiture by the State Treasurer and state agencies
from Bank of America, “in accordance with ordinary care, prudence, skill
and diligence that a prudent person would use in conducting or making state
financial investments.”*

If the type of actions and ethics commented upon by HR20’s author are
embraced by a financial institution partially to maximize the implications of
the merger activity in which the bank has participated, how could California
in general, and San Diego particularly, possibly expect local employment in
any way to be positively impacted by amalgamation?

Perhaps partially as a result of negative public discussion of Bank of
America’s employee relations, prior to the Security Pacific merger, the bank
created a Merger Transition Program (MTP), a severance program for bank
employees whose positions were eliminated or displaced by merger or con-
solidation.”® MTP provided:

“Transition assistance which included Program pay, including severance
pay; Outplacement assistance, Continuvation/extension of certain benefits;
Special treatment of stock based benefits; AND Additional special bene-
fits.” Thus, the MTP provide[d] discrete benefits for former employees
who were guaranteed and received continuous emf)loyment, without inter-
ruption, . . . after [a] divestiture, and for the displaced employees. Under
the MTP, divested employees are entitled to appropriate positions with
[the entity acquiring the sold BankAmerica business unit.] If a divested
employee did not receive an appropriate position, that employee [was] eli-
gible for benefits under the MTP. In contrast, displaced employees were
entitled to transition benefits upon being notified that their employment
would be terminated.*’

MTP packages were expensive, however, and were not used with notable
discretion. As a result, several lawsuits were filed by employees and former

432. Seeid

433. These consumer protection laws do not apply if the credit card business is head-
quartered in a state with weaker regulations. See id.

434. As the depository bank for the State of California, 91% of all deposits from Califor-
nia state agencies are deposited with BofA, during the 1991-92 fiscal year the State of Cali-
fornia’s total dollar investment in BofA of $3.9 billion, and the State of California’s $131
million in debt issuance corporate notes from the Pooled Money Account were with the BofA.
See id.

435. Id. See also Cal. Pub, Law 95-129-8 (1985).

436. See Parker v. BankAmerica Corp., 50 F.3d 757, 761-62 (9th Cir. 1995).

437. Id at761.
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employees of Bank of America and Security Pacific in connection with what
was perceived as discriminatory practices via unfair application of the
MTP.433

3. Have the Community Reinvestment Activities of the Remaining San Diego
Financial Institutions Been Affected by Amalgamation?

Adopted by Congress in 1977, the Community Reinvestment Act
(CRA)™ became effective November 6, 1978. Since then it has become
known for a longstanding history of inspiring compliance and service to the
communities in which branches of either a savings institution or bank oper-
ates. “[TThe CRA is designed to promote affirmative and ongoing efforts by
regulated financial institutions to help meet the credit needs of their entire
communities . . . consistent with safe and sound operations.”*’ Under CRA,
banks and other depository institutions are required to meet the credit needs
of the entire community in which they operate, including low-and moderate-
income neighborhoods. CRA performance by banking organizations must be
taken into account by regulatory authorities in judging expansion applica-
tions.

During the 1980s, savings institutions, especially in the San Diego area,
appeared to take great pride in their CRA service to the community. Several
of the San Diego savings institutions were not only headquartered in San Di-
ego, but were originally owned by founding citizens of the city and managed
for decades by their descendants. This was true of Home Federal, Great
American Bank, and San Diego Trust. Annually, Great American issued a
CRA Statement and, in May 1989, even published a detailed, expansive, and
cumulative account of their own community reinvestment service throughout
San Diego County, Los Angeles, and the communities in which they oper-
ated in Arizona, Montana, Washington and Colorado.*! Home Federal and
San Diego Trust regularly released to the public their own record of CRA
activities in the city of San Diego. CRA accomplishments still appear to be a
source of pride for all locally based banking organizations.

In the late 1980s and early 1990s, the Federal Home Loan Bank of San
Francisco operated a Community Investment Fund (CIF) Program which en-
couraged participant banks and savings institutions to extend reduced rate
home loans to mortgage deficient (defined as low/moderate income and mi-
nority) areas throughout the State of California.*” Under the CIF loan pro-
gram, home loans were made at twenty basis points below the interest rate

438, See, e.g., id. See also Alberto v. Bank of America, No. C-94-1283-VRW, 1995 WL
562170.

439. 12 U.S.C. §§ 29012907 (1994 & Supp. 1996).
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on current loan rates. In 1988, Great American reported making over $22
million loans under this program.*?

During this time at the state level, an organization called the California
Equity Fund, a subsidiary of the Local Initiatives Support Corporation, oper-
ated a program to create affordable housing in local neighborhoods through-
out California.** In 1988, Great American contributed $1 million to the Cali-
fornia Equity Fund.*” Between 1991 and 1995, BankAmerica became one of
the largest investors in the Local Initiatives Support Corporation (which is a
national nonprofit group that provides equity financing for affordable hous-
ing under the federal Low Income Housing Tax Credit Program).“®

San Diego Trust and Savings Bank saw itself as a leading San Diego
corporate citizen and, as such, claimed to support over 250 community or-
ganizations.*” This bank actively encouraged its employees to contribute
volunteer hours and make monetary donations to the community organiza-
tions of their choice.

However, application of CRA standards were not consistently applied
and enforced by the financial regulatory agencies or by the financial institu-
tions themselves.

[Thus, in July 1993,] President Clinton asked the four major banking
regulatory agencies . . . to work together to “reform the Community Rein-
vestment Act enforcement system . . . [to] replace paperwork and uncer-
tainty with greater performance, clarity, and objectivity.” ... [Tlhe four
agencies held six public hearings around the country, to obtain public input
on improving federal enforcement of the CRA . . . ¢

In December 1993, the Office of the Comptroller of the Currency
(OCCO), the Federal Reserve Board, the Federal Deposit Insurance Corpo-
ration, and the Office of Thrift Supervision proposed new regulations to
implement the federal Community Reinvestment Act (CRA). [The pro-
posed regulations would replace the existing CRA regulations in their en-
tirety. The continuing purpose of the CRA being to promote the] affirma-
tive obligation of regulated financial institutions to help meet the credit
needs of their communities . . . consistent with safe and sound operations;
the proposed regulations are intended to provide guidance on how the
agencies assess the performance of institutions in meeting that obligation.
In response to the initial rule-making proposal, the agencies received over
6,700 comments, which they spent ten months reviewing.

On October 7, [1994,] the four agencies published a revised rule-
making proposal . . . [to] provide guidance to financial institutions on the
nature and extent of their CRA obligation and the methods by which that

443, Seeid.

444, See id.

445, See id.

446. See, e.g., BANKAMERICA CORP., COMMUNITY AND THE BANK 1995 ANNUAL REPORT
14 (1995).
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obligation will be assessed and enforced, emphasize performance rather
than process, promote consistency in assessments, permit more effective
enforcement against institutions with poor performance, and reduce un-
necessary compliance burden while stimulating improved performance.
As compared to the December 1993 proposal, the agencies contended that
the revised proposal broadens the examination of performance, more ex-
plicitly considers community development activities, and makes other
modifications and clarifications.

[Tlhe revised proposal... eliminate[d] the existing regulation’s
twelve assessment factors and substitute[d] a performance-based evalva-
tion system. ... [It also made] explicit the assessment context against
which the tests and standards set out in the proposed regulations would be
applied, including consideration of demographic data about the commu-
nity, information about community characteristics and needs, . . . informa-
tion about the institution’s tEroduct offerings and business strategy, data on
the prior performance of the institution, and data on the performance of
similarly-situated lenders. [This proposal gave] particular attention to an
institution’s record of helping to meet credit needs in low- and moderate-
income geographies . . . and individuals where appropriate, given commu-
nity characteristics and needs. The revised proposal retain[ed] the lending,
service, and investment tests as the primary method by which the agencies
will assess . . . CRA performance . . . .**

In addition to this rulemaking, the agencies proposed to work together
“to improve examiner training and to increase interagency coordination re-
garding application of standards, performance of examinations, assignment
of ratings, and use of enforcement tools. The agencies are also committed to
work together to improve public access to data collected pursuant to the
Home Mortgage Disclosure Act [HMDAL™® “HMDA is a 1975 law that re-
quires banks and other depository institutions to compile and make available
to the public and supervisory authorities information about home mortgage
and home improvement lending practices.”™"' According to the agencies,
these efforts “should produce a CRA assessment process that is less burden-
some for many institutions and yields more results for the local communities
the law is intended to benefit.”** “Within days of the release of the proposed
rules, banking industry trade associations began to voice opposition to vari-
ous elements of the plan.”* There were issues with the proposed loan-to-
deposit ratio for smaller banks because of the feeling that in order to meet
the suggested lending ratio, banks may feel forced to engage in risky lending
practices.*™

The California State Banking Department administers all laws applica-
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450, Lebrecht, supra note 430, at 93.
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ble to corporations engaging in commercial banking, including those regu-
lating the establishment, operation, relocation, and discontinuance of various
types of offices of these entities.” As part of this administrative duty, the
chief officer of the Department, the superintendent, must consider and de-
cide what the implications of these matters will be on the CRA.*® The De-
partment coordinates its examinations with the FDIC so that every year each
agency examines certain licensees.”’

At the state level, the California State Banking Department recom-
mended a further redraft of the revised CRA proposal of the four key federal
agencies because of its concerns that: the new data collection and reporting
requirements were onerous; the tests were vague and could be implemented
inconsistently; the statutory authority may not exist for proposing sanctions,
such as civil money penalties and cease and desist orders; and finally, that
such proposed sanctions could encourage banks to ignore safety and sound-
ness for the sake of compliance with the regulations.””® Even the Consumer
Federation of America joined the criticism of the revised CRA proposal by
their contention that it failed to give proper weight to a bank’s record of pro-
viding branch and deposit service in low-income and minority neighbor-
hoods, citing the provision of deposit services as both a very basic and gen-
eral obligation under the CRA, and a critical aspect of meeting both the
convenience and community needs of these communities.””” The Consumer
Federation’s position was that the regulatory agencies must support revisions
which provide that no bank may receive a passing composite rating unless it
earns a satisfactory or better score under the service test for delivering com-
plete deposit-side services.*® These services should be measured for success
by whether there is an increase or decrease in new accounts in low-income
and minority neighborhoods.*

On occasion, without competitor or community intervention, the Federal
Reserve Board has, on its own initiative, raised the matter of Community
Reinvestment Act records of institutions seeking approval for merger or ac-
quisitions.*” At least one institution, perceived by the Federal Reserve as
needing improvement in this area, responded to the Board’s concerns by
submitting a new plan found acceptable by the Board.*® The plan required
the bank to submit semi-annual reports updating the Board on promises
made by the plan, including:

455. See CAL. FIN. CODE § 100(a) (West 1989 & Supp. 1998).

456. See Lebrecht, supra note 430, at 93; CAL. FIN. CODE § 4886(g) (West 1989 & Supp.
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With regard to “Banking Services,” . . . [the bank] will:

¢ promote services to its communities through regular product advertis-
mg in mass media newspapers and locally targeted publications, and
through special advertising programs;

e develop employee understanding and awareness through written com-
munications, formal training, internal publications and quarterly review
meetings;

° ascerta.%n community needs through a “grassroots” outreach program
which will be developed by an experienced individual;

o evaluate existing products and address changing needs through analysis
of market penetration by product and review of consumer and small
business lending activity;

e develop and introduce new products such as credit cards, student loans,
subsidized loans, and small business loans and deposit accounts; and

o evaluate services offered and address changing needs through a market
research project and a program for the hearing impaired.

With regard to “Housing Services,” [the bank] will:

e promote existing mortgage products through traditional and special ad-
vertising programs;

e ascertain community needs through work with [community/city] hous-
ing offices;

o cvalvate products and address changing needs through analysis of
mortgage applications, approved and denied by census tract, review in-
vestments in government housing related securities, . . . making avail-
able adjustable rate mortgages and no income check mortgages;

e participate in housing development and redevelopment programs; and

¢ make funds available for participation in rehabilitation projects and
mortgage loans,

With regard to “CRA Compliance,” [the bank] will:
Revise its CRA statement as needed;

review and revise community delineations, as needed;
provide employee training on CRA;

evaluate CRA compliance;

document CRA compliance; and

revise its community action program.**

Despite CRA’s notable successes, bank and thrift industry, community,
consumer, and other groups maintain that jts full potential has not been re-
alized because, in large part, compliance efforts have focused on process at
the expense of performance.‘®

Along with federal and state antitrust laws that apply to interstate bank-
ing, the Federal Reserve Board must also consider Community Reinvestment
Act compliance in connection with any merger or acquisition application.
For example, in its analysis of the antitrust concerns and of a CRA protest of
Security Pacific National Bank’s acquisition, the Federal Reserve Board
found “the convenience and needs considerations in this case were consistent
with approval of Security Pacific National Bank’s acquisition application.”

464, Id. at 28-29.
465. Lebrecht, supra note 430, at 93. .
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The Board did an analysis of both applicant financial institution’s CRA rec-
ords, the CRA compliance of all Security Pacific’s subsidiaries, and Home
Mortgage Disclosure Act data for the years and the geographic area in ques-
tion and concluded there existed no pattern of discrimination against minor-
ity and low-income neighborhoods.*”

Security Pacific held a meeting to discuss the establishment of a work-
ing group within the bank to increase its CRA program coordination and to
establish system-wide CRA compliance and reporting programs. The Board
cited Security Pacific’s involvement with organizations that identify the
needs of low- and moderate-income persons and develop and manage pro-
grams that address those needs. Further, the Board found Security Pacific
placed advertisements in local publications targeted to low- and moderate-
income persons and practiced some flexibility in its underwriting criteria and
loan application procedures.*®

A community organization in California also protested the First Inter-
state merger with San Diego Trust and Savings Bank. The protest charged
that both institutions “failed to meet the credit needs of minorities and low-
and moderate-income individuals in the San Diego area,” and that “the
merger would reduce the credit products available to the San Diego commu-
nity.”® The Federal Reserve Board rejected this complaint based on 1) First
Interstate having received “outstanding” or “satisfactory” CRA performance
ratings from regulators during its most recent examinations, 2) First Inter-
state-California’s offering a variety of relevant loan products, including a
down payment assistance program to make home ownership more afford-
able, and 3) First Interstate’s commitment of $7.8 million in construction
and permanent financing for a 53-unit, single-family residential housing
project in a predominately minority, low- and moderate-income area of San
Diego.”® In addition, the Board recognized First Interstate’s support of the
California Community Reinvestment Corporation in financing a rent-
controlled housing project in San Diego.”*

Through the years there have been consistent attempts in California
State government to encourage financial institution compliance with the
CRA. California Assembly Bill 1756, which died in committee during 1994,

would have prohibited state, city and county governments from contract-
ing for services with financial institutions with $100 million dollars or
more in assets unless those companies file Community Reinvestment Act
reports annually with the [State] Treasurer. [In turn,] [tlhe Treasurer

Francisco, and Security Pacific National Bank, Los Angeles. Competitive Concerns Do Not
Halt Fed Approvals, T NO. 6 BANKING EXPANSION REP., Mar, 21, 1988, at 15, 16.
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would have been required to annually submit a report to the legislature and
to make summaries available to the public. These reports would have in-
cluded specified information regarding the nature of the governance of the
companies, and their lending and investment practices, with regard to race,
ethnicity, gender, and income of the governing boards and of the recipi-
ents of loans and contracts from the institations.””

‘What better way would there ever be to determine if California banks had in
fact or were attempting to meet the credit needs of the entire communities in
which they operated, especially the low and moderate income neighbor-
hoods? Yet as late as 1995 the California political climate would not support
such a bill.

In 1998, with local savings institutions nearly extinct, community rein-
vestment in San Diego by the major market banks is tremendously different.
Washington Mutual made a point of emphasizing its reputation for commu-
nity giving during and after the Great Western merger, citing its activities
“through grants, volunteer time, in-kind services and other support, the com-
pany strives to give back 2% of its pre-tax earnings to the communities
where it does business. This equates to over $10 million in grants, services
and volunteer time given back to the community.”™ Also, in connection
with the Great Western merger, Washington Mutual pledged $75 million to
CRA activities in the communities in which it does business.””*

Wells Fargo made a $45 billion, ten-year community reinvestment
commitment in connection with the acquisition of First Interstate Bancorp.”
Two and one half years into the pledge, the bank reports a $16 billion ac-
complishment in CRA lending.”® As of June 30, 1998, Wells Fargo has
made $213 million in community investment commitments toward its $500
million, ten year CRA investment goal and $300 million in corporate contri-
butions to the communities in which the bank conducts business.*”’

BankAmerica reports earning three consecutive Community Reinvest-
ment Act ratings of “Outstanding.””® Through its Bank of America Commu-
nity Development Bank, it provides affordable low-to-moderate income
housing in over 40 states.”” The bank committed $140 billion to community
development lending over ten years, the largest goal set by a bank.*® During
1998 a new branch, staffed by tribe members, was opened on an Arizona In-
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dian reservation.

If there is a weakness in the bank’s community relations it is among its
own workforce. BankAmerica has long been known for lagging behind other
banking organizations in the areas of hiring, promoting, and valuing diver-
sity in its own employees. This perception is being addressed by a program
to train 12,000 of its middle management staff on diversity in the workplace,
having already trained 20,000 in this area in recent years.*

Union Bank has devised and published an annual plan specifically ad-
dressing its Community Reinvestment activities since 1988, as well as a
Community Reinvestment Act Statement reporting the results achieved in
connection with the plan, each year. The first sentence of the 1988 plan
(originally a California First Bank publication) acknowledges the bank’s
awareness of its “responsibility as a corporate citizen in the communities it
serves.”™® It lists those responsibilities as “the provision of credit and deposit
services to Californians of low and moderate income; cash contributions to
non-profit community organizations, assistance to local governments in fi-
nancing public projects, and the involvement of local employees in commu-
nity service. Furthermore the Bank recognizes that it will, as a result of its
pending merger with Union Bank, accept a greater responsibility to help
meet the financial needs of the community.™* This approach, while it sim-
ply communicates the underlying theme of community reinvestment in gen-
eral, is certainly novel to make such a statement so immediately and em-
phatically. Certainly the conglomerate banks of today have begun to directly
approach the issue of corporate responsibility.

Union Bank’s results have been significant. The bank has consistently
met or exceeded its set lending goals. The bank exceeded the 1988 lending
goal of $84 million, reached its goal of $148 million in lending for 1991-
1992, and set a community-lending goal of $184 million in the 1993-1994
plan.**

The locally based small banking organizations also uphold their CRA
responsibilities. In fact, several “local” banks have earned “Outstanding”
CRA ratings consistently.*

In 1940 it was said:

[TIhe big banks are the leaders in the savings-bank field. They are not al-
ways followed, but they set the pace. They have done little to clean out the
slums. They have overbuilt Park Avenue. They have shown no leadership
toward a social use of the funds they guard . .. [or the] great power they
have . . . [b]ut of what use is this power to their city, to the state or to the
nation? They cannot be trusted adequately to represent such power, nor
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can any surrogate for them do so. Power corrupts the user. It blinds his vi-
sion. It deprives him of kinship with the lowly. Holding in his hands the
right to vote a half billion dollars, he soon fails to feel the essence of his
gglvlsg;the $800 deposited on the average by each of the depositors in his

Some truth still rings in this statement today; if it did not, we would not need
four regulatory agencies to lord over the business of bank amalgamation.

The time is long past when challenges to bank mergers and acquisitions,
targeted against transactions involving large institutions and coming princi-
pally from community interest groups, only involve claims of inadequate
compliance with CRA or fair lending laws.*’ There remains a high percent-
age of CRA protests; however in late 1996, a trend of attacking banking and
product expansion applications on much broader grounds began.*® During
the third quarter of 1997, protests raised by both competitor organizations
and community interest groups have been more broadly-based on concerns
about managerial resources; adverse competitive effects on markets served
by existing financial institutions; concentration of banking resources; dis-
criminatory hiring practices of an incoming banking organization; under-
writing activities of an acquiring institution; allegations of price fixing and
other impermissible market-making activities; and improper sales practices
of nondeposit investment products.”” In one such instance an argument was
made that the demographic and economic characteristics of a new bank’s
proposed trade area showed insufficient demand to support another bank and
the new bank’s projections for deposits and income were exaggerated.””

This new community interest group strategy has even been used in a
protest over an application of a routine bank merger to simply reorganize its
operations.”! It seems as if all aspects of bank merger and acquisition activi-
ties are now fair game. The seven major banking organizations that today do

486. ERNST, supra note 15, at 110.

487. See Wide-Ranging Protests Target Third Quarter Applications of All Kinds, 16 No.
22 BANKING PoL’Y Rep. 10 (Nov. 17, 1997).

488, Seeid.

489. Seeid. at 10-12.

490. Seeid. at 11, Well into 1997, the strategy by activist and community coalitions was
to continue these new lines of attack on banking expansion. These coalitions questioned many
other issues such as capital adequacy considerations, state deposit caps, a bank subsidiary’s
relocation of its main office, the competitive effects of automated teller machine (ATM) sur-
charges on both customers and non-customers, problems with ATM services, billing errors
with secured credit cards, management competence, the departure of mid- and high-level
management executives, the effectiveness of boards of directors, Department of Labor re-
views of a bank’s labor practices, incidents of alleged employment discrimination, branch
closing practices, trading in unregistered futures, mutual fund sales practices, minority in-
vestment in the applicant bank, the reliability of data submitted under the Home Mortgage
Disclosure Act, and even a bank’s luxury auto lending practices that allegedly excluded low-
and moderate-income and minority borrowers. See Activists Are Challenging Bank Expansion
on Much More than CRA Performance, 16 No. 3 BANKING PoL’y REp. 7, 7-10 (Feb. 3, 1997).

491, See id. (reorganization of Chemical Bank by Chase Manhattan).

https://scholarlycommons.law.cwsl.edu/cwlr/vol35/iss1/3

80



Lee: Amalgamation of the Southern California Banking Industry: San Die
1998] THE AMALGAMATION OF THE SO. CAL. BANKING INDUSTRY 121

business in San Diego®” remain very conscious of their CRA responsibilities.
Most still publish annual CRA statements that highlight their achievements
even though federal law passed in 1997 no longer requires them to publish
this data publicly. Financial institutions never know if or when inattentive-
ness to CRA matters will affect their next amalgamation plan.

4. Have the Needs of Small San Diego Businesses Been Negatively Impacted
as a Result of Amalgamation?

On September 29, 1994, the governor of California signed into law As-
sembly Bill 2233 which directed “the California Research Bureau of the
California State Library to conduct a study of factors affecting credit for
small businesses, including the effect of state and federal financial institution
laws and regulations on small business loans and report to the legislature by
July 1995.”** The problems of small businesses in California are of utmost
importance to its economy because the majority of employers and contribu-
tors to the gross regional product in each California county are small busi-
nesses.

San Diego has a “small business” character that continues to increase.
Its myriad of major educational centers, biomedical research, and genetic
engineering has become an “incubator” for emerging companies in the high-
tech field and entrepreneurs who convert research findings into marketable
products. San Diego is now the nation’s fourth largest center for the bio-tech
industry.®* The County’s bioscience employment in 1996 numbered 21,290,
an 8.5% increase over 1995.%°

The “start up” companies of the late 1980s will become the mid-sized
and large corporations in the years ahead. “Of the estimated 64,000 busi-
nesses [in 1989] in San Diego County, 95% employ fewer than 50 persons,
with 75% of these companies employing fewer than 10 persons. Approxi-
mately 700 companies employ[ed] 100 or more persons.”® San Diego sta-
tistics now report 70% of San Diego companies qualify as small busi-
nesses.”™ In 1995, there were 76,727 small businesses with ten or less
employees and 12,248 small businesses with 11 to 50 employees.”® These
88,975 small San Diego businesses employ 534,024 of the total San Diego
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workforce of 1,091,190, or 49% of San Diego’s total employment.

San Diego is still the largest county in the country for military and ci-
vilian salaries/wages by the Department of Defense. For the year-ended De-
cember 31, 1996, the San Diego County payroll for military/civilian wages
was $3,658,889. S «The defense industry accounted for 12% of San Diego’s
gross regional product (estimated to be $79 billion in 1996). Only manufac-
turing has a greater impact on the local economy, although some defense
revenues are also counted as manufacturing.”™ In “1996 San Diego was
home port to 96 Navy ships, including two aircraft carriers,” with active-
duty naval personnel totaling 67,400, down from over 94,000 in recent
years.”” Marines based in San Diego increased to 45,7405 “San Diego is
home to the largest number of military retirees anywhere in the nation.”
Over 260,000 military veterans, receiving $953 million in retirement com-
pensation, live in San Diego.**

High technology employment in San Diego rose 18.2% to 104,250 in
1998, and is on a pace to double within five years.** There were 16,310 new
jobs added by high-tech companies during 1997, “accounting for 36% of all
new jobs created in San Diego during the year.”” The San Diego computer
and office equipment industry alone employed 15,722 San Diegans as of
year-end 1996, in the manufacturing of component parts and software devel-
opment and design, and includes thirty seven companies.®® “The end of the
Cold War brought an almost total collapse of San Diego’s defense industry
during the early 90’s. Aerospace and defense had dominated local economic
activity for at least the past fifty years. The downsizing of defense brought
on and prolonged the longest and deepest recession in the area since the
Great Depression of the 1930’s. Two of every three aerospace and defense
jobs existing in San Diego. .. vanished, falling from 44,000 in 1990 to
fewer than 15,000 by 1996.7%”

Tourism is the heart of many small businesses in San Diego. The num-
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ber of visitors to San Diego has increased each year since 1987.5° Approxi-
mately 13.9 million tourists came to San Diego in 1996 and contributed ap-
proximately $4 billion to its economy.” On December 31, 1996, tourism
supported 125,300 jobs in the county.””” “Visitor revenues represent San Di-
ego’s third largest [industry, with] visitor spending account[ing] for 5.1 per-
cent of San Diego’s 1996 gross regional product (GRP), estimated to be
$79.1 billion.”" San Diego small businesses receive billions of dolars in de-
fense contracts for shipbuilding, military facility maintenance, aircraft, mis-
sile, acrospace, and avionics work each year. In addition, the defense indus-
try significantly contributes to San Diego small business income. Total
defense-related spending was estimated to have a $17 billion impact on San
Diego’s economy during 1996.5*

The lending policies of the major commercial banks that now predomi-
nate in San Diego are not supportive of small businesses. For example,

James Worrell [owner of a small heating and air conditioning company]
says the banking industry’s wave of mergers left his business treading
water.

After National Westminster Bank PLC in 1995 acquired the lender
[Worrell’s] business used, [he] tried to increase his $15,000 credit line. In-
stead, the bank cut the credit line by one-third.

After mergers, “there are always people . . . who for any number of
reasons have their credit scaled back,” says Joseph Wessley, an executive
vice president at Boston’s Fleet Financial Group Inc. . ..

Many small business owners like Mr. Worrell worry that they will
lose out after mergers. Now, a Wall Street Journal computer analysis of
federal banking reports suggests that their fears are justified. The Journal
examined the five biggest bank holding company acquisitions and mergers
completed at least a year ago. In every case, small business’s share of the
companies’ combined business-loan portfolios declined. The drop repre-
sents $1.9 billion in loans that small businesses didn’t get.

Overall the small-business loan portfolios of the merged bank hold-
ing companies fell 6% while their total business loan portfolios grew
slightly. By contrast, the small business portfolios of the six biggest hold-
ing companies that did not go through major mergers rose 7.5% during the
same period. All but one of those companies increased small businesses’
share of their business-loan portfolios.
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... At Fleet, whose small business loan portfolio declined the most
among the merged companies, nearly a third of the drgp stemmed from
divestitures required by regulators for antitrust reasons.””

Although nationally small business loans tend to decline after a merger,
in recent years, SBA loans made in San Diego County by local commercial
banks have rebounded. For the period of October 1, 1997, through Septem-
ber 30, 1998, Union Bank made thirty-three SBA 504 loans totalling $24,
486,050.”*° These loans are guaranteed by the SBA and provide 90% financ-
ing to small businesses who are buying or building commercial properties.®’
Grossmont Bank made eleven 504 loans for a total loan amount of
$8,875,750 in San Diego, Riverside, Orange, and Los Angeles counties.”®
Others making 504 loans included:*”

No. of 504

Banks Making 504 Loans 1oans Total of Loans
BankAmerica Community
Development Bank 16 $8,039,000
Scripps Bank 14 $7,099,258
Wells Fargo Bank 12 $6,517,500
Peninsula Bank 4 $3,907,250
Bank of Commerce 7 $3,500,473
First National Bank 1 $1,050,000
San Diego National Bank 1 $252,000

In addition to 504 loans, the BankAmerica Community Development
Bank also made eighty-four SBA 7A loans in San Diego County from Octo-
ber 1, 1997, through September 30, 1998, totaling $6 million.® In that same
period, Bank of Commerce made fifty-three 7A loans totaling $22 million;
however, only a portion of these loans were made in California generally.”™

515. Selz, supra note 344, at B1.

516. See Special Report: Finance, Largest 504 SBA Lenders, SAN DIEGO Bus. J., Nov.
23, 1998, at 20.

517. Seeid.
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520, See id. at 18. These 7A loans are guaranteed by SBA and are for the general busi-
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Other lenders under 7A included:™

. No. of 7A
Banks Making 7A Loans Loans Total of Loans
Scripps Bank 50 $9,000,000
Pacific Commerce Bank 24 $4,000,000
Peninsula Bank 20 $3,000,000
Grossmont Bank 17 $4,000,000

In conjunction with the Great Western merger, in April 1997 Washing-
ton Mutual announced a commitment to make $9 million in small business
loans of $50,000 or less over a ten year period.’” In comparison, in 1993
Union Bank announced a plan to extend $110 million in small business loans
and lines of credit to non-profit community organizations.” Four full-time
SBA specialists in Northern California, Los Angeles, Fresno, and San Diego
administer Union Bank’s plan**

At the time of the Crocker acquisition by Wells Fargo, Crocker had
demonstrated a virtually unmatched commitment to small businesses and
entrepreneurial activity in Southern California, at least among commercial
banks. Wells Fargo pledged to continue Crocker’s attentiveness to that line
of business, however in the years from 1990 to 1996, especially in the San
Diego market, Wells Fargo divested itself of a great many of these types of
business customers, even though it reported business lending of $1.3 billion
at December 31, 1991, up from $1.0 billion at year-end 1990.”*° Wells Fargo
admits it focuses on small businesses with annual sales of up to $10 million
in which the owner of the business is also the principal financial decision-
maker.” Credit products available to these businesses are “lines of credit,
receivables and inventory financing, equipment loans and leases, real estate
financing and SBA financing,”* The Bank uses a focused product group
that “utilizes automated credit decision methods. .. to approve or decline
requests for credit.””

Yet, changes to Wells Fargo’s small business lending program is a
prime example of the fact that the threat of competition from out-of-market
institutions has arrived. As detailed in a recent press report, Wells Fargo
pioneered a national small business loan program conducted through the
mail.* The program was initiated in 1992 in California, and has helped in-

522. Seeid.

523. See WASHINGTON MUTUAL, INC., 1997 ANNUAL REPORT 16 (1998).

524. See UNIONBANK, COMMUNITY REINVESTMENT ACT STATEMENT 19 (1993).

525. Seeid.

526. See WELLS FARGO & Co., 1991 10-K REPORT 5 (1992).

527. See WELLS FARGO & Co., 1996 10-K REPORT 9 (1997).
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BANKER, Dec. 23, 1996, at 10.
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crease Wells Fargo’s share of California’s small business loans from 1% to
20%.%" The program was expanded nationwide three years later, offering
loans from $5,000 to $100,000 in all fifty states.” The bank reportedly plans
to make $25 billion in small business loans through the program over the
next ten years.” Recently, perhaps to address Wells Fargo’s past oversight
of the female and African-American small business market, Wells Fargo
launched a nationwide $41 billion African-American loan program in June
1998.’::5 “[Wells Fargo] then created a $1 billion latino loan program last
year.”

In 1990, BankAmerica created the Bank of America Community Devel-
opment Bank and the Community Development Division of Bank of Amer-
ica’s Federal Savings Bank as a way to combine its core products with
community-based organizations and meet varying community credit needs.
Between 1990 and August 1997, those entities developed a $1 billion port-
folio of affordable housing and small business loans by partnering with fed-
eral and state public agencies such as the U.S. Small Business Administra-
tion, the U.S. Department of Housing and Urban Development, the U.S.
Department of Agriculture, local agencies, and community-based non-profit
organizations.” “The bank established a $1 billion women’s loan program in
1995, which it expanded to $10 billion in 1996.”

In 1994, BankAmerica made $1.1 billion small business conventional
and government assisted loans. The Advantage Business Credit program was
introduced in 1992 in order to widen the availability of loans and credit lines
under $100,000 to small business owners.”® That program nearly doubled in
size in the first two years.”” During 1996, BankAmerica reports having made
$409.6 million in “Special Small Business Programs,” which are loans under
government-guaranteed and other programs for small businesses and for
commercial improvement or development.*® The bank also reports $3,299.4
million in loans up to $750,000 each to conventional small business.*"
BankAmerica considers itself “[t]he number one provider of SBA loans
among banks in America and among the top providers of commercial and
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industrsiz:l loans worldwide with more than $52 billion outstanding in
1997.7%

In the San Diego area during 1995, BankAmerica extended a small
business loan through its Minority- and Women-Owned Business Enterprise
Program to The Bread Basket bakery which employs 12 people.®® Admit-
tedly, loans of this size are atypical of the large commercial banks, some-
times even under CRA programs. BankAmerica also joired with local gov-
ernment, through a partnership with San Diego City Councilman George
Stevens and the San Diego Housing Commission, to complete the construc-
tion of a 54-unit affordable housing development that had been abandoned
for eight years.*

Union Bank has also created minority- and women-owned vendor pur-
chasing programs as well as minority- and women-owned business assis-
tance programs. In 1994, Union Bank provided $24.7 million in small busi-
ness loans, which contributed to the creation of 523 jobs.*** Union Bank
pledged $110 million in small business loans and lines of credit to nonprofit
community organizations and small businesses.”*® The funds are adminis-
tered through four California sites, including San Diego.*”

It appears that the three major San Diego commercial banks have in re-
cent years reaffirmed their commitment to San Diego’s small business mar-
ket. The challenge for these banks, as they amalgamate, is to continue a
commitment to the small business growth and the economic well-being in all
the communities in which they currently operate, as well as every commu-
nity into which they expand.

Often the Justice Department, in connection with a merger decision or
an antitrust evaluation of a competitive geographic market, will restrict its
competitive analysis to smaller geographic markets because it considers
small business lending to be a local matter. Obviously tools like DOJ dives-
titure requirements, the elimination of legal barriers to geographic expansion
of banking, and even the revolution of technology in the financial services
industry are good for small businesses seeking competitive loan rates, and
will help assure the commitments of major banks to meet those needs.
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5. Have the Needs of the Depositors in San Diego Been Met During
Amalgation?

““Banking’ has existed for some 5,000 years.”* In that time, banking
organizations have reinvented themselves repeatedly. The products available
to the public have grown beyond comprehension. Both cash and checks have
lost popularity to electronic transactions and credit exchanges. The stock of
both banks and savings institutions are traded on various stock exchanges.
Mutual funds and the borrowing public have, for the first time in years, the
advantage of lower interest rates and a larger array of choices. All changes
are due in large part to the competition that now exists between banking or-
ganizations.

Bank fees have markedly increased in California in recent years. Since
1990, Banks have introduced 150 new fees. A 1994 Federal Reserve Report,
based on a survey of more than 1,000 banking organizations, found that
“fees charged by out-of-state banks are significantly higher than those at in-
state banks.”” The study also found that “services at banks were reduced in
1994, “QOut-of-state banks usually are larger than in-state banks and may
be concentrated in large cities where costs are higher.”

A study by the U.S. Public Interest Research Group “compared fees of
271 banks in 25 states and the District of Columbia with a similar study of
23 states performed by the consumer group in 1993” and found that many
checking and savings account fees rose in the past two years by 11 per-
cent.”” In 1997, the same research group “surveyed 419 banks in 29 states
and found that consumers paid on the average 15% more to maintain a
regular checking account at a big bank. A June 1997 study by the Federal
Reserve showed similar results. Stop payment orders at banks that operate in
more than one state cost an average 30% more.” There are now fees for
calls to the bank which exceed the proscribed number and ATM access fees
charged to non-customers are higher and more prevalent.”* But, big banks
are more likely to receive governmental aid to avoid liquidity crises and pos-
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Babylon, circa 3000 B.C., which provides for repayment of principal and interest on a speci-
fied date. An Egyptian clay tablet, circa 2000 B.C.,, constifuting an instrument payable to the
bearer and promising repayment in produce of a loan in money, also has been found.” Id. at
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sible failures.’”

The bank-customer contract arises from special relationship features.*™
“First, the customer . . . is ‘totally dependent’ upon the bank’s honesty and
expertise. Second, . . . [noneconomic motives, primarily convenience and se-
curity, encourage customers to open bank accounts.] Third, banks offer ‘vi-
tal’ services to the public.”” But the contract between the bank and cus-
tomer is a standardized contract; like a contract of adhesion, it gives only
two choices: adherence or rejection.”® Customers rate “convenience as the
most important motivation for choosing a particular bank, [and] other im-
portarslst factors include recommendations, helpful personnel, and reputa-
tion,”*®

“The fear of large banks having too much power . . . still exists in soci-
ety today.”® But, regardless of what consumers think, there is no sign that
bank mergers are slowing. In the first half of 1998, 277 bank mergers were
announced worth $240 billion.”® Most customers, when their bank is bought,
simply resolve themselves to live with the resulting merged institution.
“Mark Caron was one of about 150,000 customers at Shawmut Bank who
had a checking account that required a balance of $3,000 or $5,000 to avoid
monthly fees. When Fleet Bank bought Shawmut in 1996, it promised to
keep those accounts. But after about a year, Fleet eliminated them and
shifted customers to one requiring a $10,000 balance. ‘I wasn’t pleased,” Ca-
ron says.”*®

The past may have foretold the future. Looking back, perhaps “1987
[was] the ‘crossroads’ in the post-deregulation evolution of the [savings] in-
dustry . . . [clearly] the optimism of 1985 and 1986 ha[d] come face-to-face
with some disturbing realities as to whether there really is ‘life after deregu-
lation.””*® While antitrust concerns remain a consideration in the path of
amalgamation, gone now are the regulatory schemes that gave banks protec-
tive armor against outside competition. The competition in San Diego today
comes not simply from national, regional, or local competitors, but from Pa-
cific Rim banking organizations. For example, in 1996 “Bank of Tokyo’s
Union subsidiary [bought] the Mitsubishi-owned Bank of California.”**
“The foreign banks in Southern California, the largest of which are Japanese
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owned, were somewhat protected from failure by deep-pocket parents, but
they were not totally immune to problems and consolidation,”®

The new challenge in banking is technology, and how information proc-
essing will change the business of banking. “The exchange of informa-
tion . . . is really what electronic financial commerce is all about. It is, there-
fore, inevitable that banks will join forces with technology and
telecommunication providers.”®

Banks are already starting to develop virtual branches with no bricks and
mortar. In a virtual branch, all ba